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January 9, 1974 
BY COURIERSERVIC* 


Dingctor, FBI 


h Y>ANlEL Ells BERG 
(BURGLARY OF OFFICE OF DR. LEWIS J. FIELDING) 






Reference is made to your memorandum dated 
- December 10, 1973, requesting identification of subscribers 
to several telephone numbers as of ( mid“ , 1971. 

Enclosed are two copies each of the following items, 

.!} which contain desired subscriber data: 

» 

Memorandum dated December 20, 1973, at Boston, 


r iaciuui duuuui uavuu yovumwi **/ • 

Massachusetts, captionefL "Daniel Ellsberg." 


Memorandum dated December 26, 1973, at Baltimore, 

Maryland, captioned "Re: Daniel Ellsberg (Burglary of Office 
of Dr. Lewis J. Fielding)." 

Memorandum dated December 26, 1973, at Miami, Florida, 
captioned "Re: Daniel Ellsberg, Burglary of Dr. Lewis J. Fielding’s 
Office." 
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/ By memorandum dated 12/10/73, Special Prosecution 

Force (SPF) requested identification of subscribers of record 
as of mid^l971 to eight telephones located in three FBI field 
divisions. Enclosures furnish desired data. <L/ 
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DIRECTOR, FBI (65-74060) 
SAC, WFO (65-11613) (P) 
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Director 


ATTN: INTELLIGENCE 
DIVISION 



Re WFO airtels to the Bureau 5/25/73, and 6/27/73, 
with inventories of papers obtained by WFO from the De¬ 
partment of Transportation (DOT), and which had been in 

the possession of EGIL KROGH. 

«• 1 ’ * * . - 

As the Bureau is aware, KROGH entered a plea of 
guilty to a charge of violating the civil rights of Doctor • 
LEWIS J. FIELDING and local charges against him in con¬ 
nection with the burglary of Doctor FIELDING'S office have 
been dismissed in Los Angeles. He is still under indictment 
for making false statements to a Federal Grand Jury in 
Washington, D. C. 


is 


WFO is of the opinion that no useful purpose 
being served in continued retention of the KROGH papers 
by this office and that a^pftop-dfte disposition shotild be 
made of them as soon as feasible. WFO notes that inventori e s 
of the papers have been furnished to the Special Prosecutor's 
Office (SPO), and Xerox copies of a selected number of the 
papers were also furnished to the Bureau for transmittal 
to the SPO, hoc* tt 

iitC- 45 

In connection with any considerat 
position of the papers, KROGH's attorney requested return 
of purely personal items and specifically a folder labgl.e ^—- 
"RN Meeting - July 24, 1971 (Saturday)", which contains 3 / 
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Special Agent in Charge 
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pages of handwritten notes. The General Counsel, DOT 
expressed a desire that any DOT documents found among 
papers be returned to that agency. ... . 


. | 
thej 


i 


The Bureau may wish to refer this matter to the 
Department for a decision which would safeguard legitimate 
interest of the Department, SPO, DOT, and KROGH in theVpfcp^flS* 
final disposition. WFO is of the opinion that except for 
purely personal items which should be returned to KROGH 
the papers related principally to KROGH's employment 
in The Office Of The President and they should be returned 
to the Custodian of' Documents in the White House. 
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Memorandum 



1 - Mr. j. W. Marshall 
1 - Mr. W. R. Wanna 11 
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1 - Mr. F. S. Putman, Jr 
1 - Mr. W. W. Hamilton 


1 


V . 


os & Corri^C. 
i. Inv. / 
nt. I 

Inspoction _ 

^tntiS"_ 

Laboratory _ 

Plan. & Evol. _ 

Spoe. I- 

Training"_ 

Logoi Coon. __ 

To l o p b o ne Rm. - 

Director Soc’y _ 


Purpose is to recommend that files in captioned 
matter be returned to the Files and Communications 
Division for retention in that division. 

Memorandum dated 7/7/71 from W. R. Wanna 11 to 
C. D. Brennan obtained authority for maintenance of 
files regarding captioned investigation in the 
Intelligence Division separate from the general files 
in the Files and Communications Division. 

Because of the reduction in volume of correspon¬ 
dence in this matter further retention of these files in 
the Intelligence Division does not appear warranted. 


PFCOMMEND.ATION: 
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y. 


That all volumes of the McLek case be returned \_ 

to the Files and Communication-Division to be maintained 




by that division v 
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Airtel 


1 - Hr. W. R. Wanna 11 
1 - Mr. J. R. Hagy 

* ' i/2/74 
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Re WFO airtel 12/13/73 recommending Bureau contact 
the Department for a decision as to the disposition of 
Egil Krogh's papers, which are now in the custody of WFO. • 

Bureau is in concurrence with this recommendation 
and the Department will be contacted relative to this matter* 
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On 5/9/73, Egil Krogh, resigned as Undersecretary 
of the Department of Transportation (DOT). Krogh formerly 
was a top White House aide and has been identified as a 
co-director of the "plumbers" group which was responsible for 
the burglary of the office of Daniel Ellsberg's psychiatrist. 
On 5/10/73, Department requested FBI examine pap>ers in Krogh's 
DOT safe, after learning Krogh still had in his possession 
many of his White House documents.* WFO thereafter retrieved 
these papers and has them in safe keeping.* Examination of 
the papers by Departmental attorney John Martin revealed 
nothing of sberg case and a review of thei 

contents bv Intelligence Division, revealed 

no data of ^fSes^atlirespect to the "plumbers" matter or 
related cases. Krogh recently, pled guilty to violating the 
civil rights of Ellsberg's psychiatrist and WFO believes no 
useful purpose will be served in continued retention of these 
papers and that^^o^sho uld be properly disposed of. r 
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UNITED STATES GC'—.RNMENT ; Y 

Memorandum 



DIRECTOR, FBI (65-74060) , 


date: 2/20/74 


LOS ANGELES (105-27952)(C) 

0 

subject: 'PANTFT -jftLSBERG 

BURGLARY OF DR. LEWIS J. FIELDING'S OFFICE 
(INTELLIGENCE DIVISION) 



A review of instant matter reveals no outstanding 
investigation in Los Angeles (00) or auxiliary offices. 
Therefore, Los Angeles is placing the case in a closed, 
status pending additional investigation requirements. 

Los Angeles will continue to furnish the Bureau 
with newspaper articles relative to the investigation of 
the break-in and court proceedings being conducted by the 
Los Angeles County District Attorney. 
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UNITED STATES G</ " LNMENT 

Memorandum 
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to Mr.c^ W^R . Wanna 11 

*. W. 0. Cregarv 
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1 - Mr. W. 0, regar 
1 - Mr. W. W. Hamilton 
1 - Mr. C. A. Regan 

DATE: 3/4/74 
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SUBJECT : TESTIMONY OF 

BEFORE FEDERAL GRA 

/ WASHINGTON, D.C., 3/5/74, <*" 

CONCERNING JOHN D. EHRLICHMAN ^ 7 

This is to record request for testimony of ''V 
before Federal Grand Jury, 3/5/74. 




W*n! -vtX 

'Inspection 11/^ /j 



Attached is a copy of FD-302 setting forth 
an interview with John D. Ehrlichman on 5/1/73. 

, mihbhb 191 WFO and 

w CI-2, Division 5, conferred with 

~_Breyer, Special Prosecutor’s Office, 

concerning details of the attached Ehrlichman interview. 
There were no problems enccxurj^^^^^^^r^^^^r^i^ice, but 
Attorney Breyer did ask if ^-d 

retained notes made during the interview.He was advised 
that notes taken during the interview had been destroyed 
and that the FD-302 was the written record of the 
interview. 

Attorney Breyer requested -that be 

present at the Federal Courthouse Building, Washington, 
D.C., on 3/5/74, to testify before the Grand Jury in 
this matter. 



ACTION: 


In accordance with Attorney Breyer’s request, 

SA Regan will appear at the Federal Courthouse to testify 











FEt^M BUREAU OF INVESTIGATION 


5/1/73 


J D. EHRLICHMAN, former Assistant to the 
> interviewed in the presence of his 



ff- 


at€|rneys, JOHN WILSON and FRANK H. STRICKLER in their 
offices at 81 5 15th "Street, N.W., Washington, D. C. 


Mr. EHRLICHMAN was advised that he was being 


confuted at the request of the Department of Justice 
tp determine if he has any knowledge regarding the 
whereabouts of results of investigation conducted by the 
White House including reports, memoranda or other data 
concerning the "Pentagon Papers" case, any defendants in 
that lease or any members of families of defendants. 

\ 

'' Mr. EHRLICHMAN furnished the following 
information: * 


There must be papers covering investigation of 
DANILr. ELLSBERG. Mr. EHRLICHMAN recalled a project to 
prepare a psychiatric profile on ELLSBERG. It has been 
over a year, however, since Mr. EHRLICHMAN has seen anything 
on t±ie "Pentagon Papers" investigation. 


As regards defendant.- - ANTHONY RUSSO, Mr. EHRLICHMAN 
had.heard nothing of this individual until after his indictment 


Regarding members of families of defendants, * 


Mr. EHRLICHMAN recalled seeing FBI reports which had 
information about ELLSBERG’s wife. 


Mr. EHRLICHMAN noted he had also seen FBI reports 


containing information about NEIL SHEEHAN of "The New York 
Times." 

* Mr. EHRLICHMAN maintained a newspaper clipping 

file on the "Pentagon Papers" case which he kept in a file 
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Washington, D. C 


65-11613 
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5/1/73 


it document cor^om* neither recommendotion* nor conclusion* ol the FBI. * t* the properly of the FBI ond *» loon#d to *our onenrv 
ond m content* ore not to be distributee outside your ogency. ° 
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WFO 65-11613 
2 


—^ - 


T- 


Lnet. This file has since been sent to the President 1 s . 
»s, however, and Mr* EHRLICHMAN assumed the material was 
in " Archives’ 1 . 

..Hite House investigation concerning the "Pentagon 
Papers" matter was handled out of the office of EGIL KROGH 
end DAVID YOUNG. Hie results of that investigation must 
have been maintained there. Mr. EHRLICHMAN did not know 
the whereabouts of what KROGH, YOUNG, HOWARD HUNT and GORDON 
LIDDY produced as a result of their investigation. 

o 

Mr. EHRLICHMAN reiterated he has not seen any ’ 
material covering White House investigation of the 
."Pentagon Papers" case for more than a year. 

Mr. EHRLICHMAN noted stories had been published 
in the newspaper today quoting information he furnished 
the FBI last Friday and he objected to this disclosure of 
information. 

Mr. WILSON stated he wanted Mr. EHRLICHMAN*s ° 
objection to disclosure of information made a matter of 
record. .. * . 


o 
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1 - Mr. R. Gebhardt 
1 - Mr. W. R. Wannall 
1 - Mr. W. W. Hamilton 

DATE: 3/22/74 


Assoc. Dir. __ 

Dop. AD Adm 
Dop. AD Is*. 
Asst. Dir.: 
Admin. _ 
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F. S.^ Putman, Jr. 
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DISPOSITION OF U.S. GOVERNMENT DOCUMENTS 
" LAST IN THE POSSESSION OF EGIL KROGH, JR. 
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Purpose is to request authority to furnish copies 
of Krogh documents presently in custody of WFO to 
Mr. James D. St. Clair, Special Counsel to the President. 

On 5/10/73, Security Officer, Department of 
Transportation (DOT), advised that Egil Krogh, former 
White House aide and ’’plumber,” had resigned from DOT 
and had left various documents in his office. We advised 
the Department and upon instructions from the Department 
examined these documents and prepared an inventory, copies 
of which were'furnished to the Department and to the 
Special Prosecutor’s Office (SPO). On 5/14/73, these 
documents were examined by a Departmental attorney who 
advised he could see no information of value to our 
investigation concerning Daniel Ellsberg. Subsequently, 

SPO made two requests for copies of certain of these documents. 
Since majority of the* documents appear to be internal White 
House communications, possibility existed that Executive 
privilege could attach to them and'the Attorney General (AG )/}j 
was requested to contact The White "House relative to /,{ 

providing requested copies to SPO. After contact with 
The White House, authorization was granted by the AG in 
these two instances and copies of the Krogh documents were 
furnished to SPO. 

Since Krogh pled guilty on 11/30/73 to a charge 
of violating the civil rights of Daniel Ellsberg’s former 
psychiatrist, continued retention of these documents by 
WFO appeared unwarranted. Therefore, the AG was requested 
by memorandum dated 1/17/74 to advise us what disposition he 
desired of the Krogh documents. A copy of this letter / // 

fcc-is 4 %’ 
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Memo ran dum to Mr. W. R. Wannall 
Jfte: Disposition of U.S. Government Documents 

- Last in the Possession of Egil Krogh, Jr. 

| g 65 - 7406 ° 

to the'" AG was furnished to SPD and by letter dated 1/25/74 
the SPO requested that the documents be furnished by 
the FBI to that office. Following receipt of this letter, 
we directed a second letter to the AG on 2/4/74 advising 
of the SPO request. In this letter we also requested an 
early response as to his desires for disposition of the 
documents and requested that an appropriate person at 
The White House be so informed as to disposition because 
some documents appeared to be White House communications 
accumulated by Krogh during his employment on The White 
House Staff. Also, on 2/6/74, Mr. Kevin Maroney, Deputy 
Assistant AG, was contacted by Supervisor W. W. Hamilton 
at which time it was emphasized to Mr. Maroney that in 
the past any requests pertaining to acquisition of the 
Krogh documents by SPO had been referred to the Department 
for the AG to obtain White House approval. Mr. Maroney 
was also advised that many of the Krogh documents appeared 
to be internal White House communications and it was 
requested that White House approval be obtained by the 
Department, as in the past, prior to authorizing the FBI 
to release any of the Krogh documents to SPO. 



By letter dated 3/6/74 from Assistant AG Petersen 
to J. Fred Buzhardt, Special Counsel to the President, 
the Department informed The White House of the SPO request 
for the Krogh documents. By letter dated 3/20/74 (attached),’ 
the Department informed us that Mr. St. Clair has requested 
that all the Krogh documents that appear to be internal 
White House communications be delivered to his office for 
review and consideration of the SPO request. In this 
letter the Department also requested that we Xerox copy 
all of the Krogh documents that appear to be internal White 
House communications and deliver a set of such copies to 
,Mr. St. Clair. The Department further instructed that 
documents presently in the custody of the Bureau should 
be retained until directed otherwise by the AG. 
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tlemorffndum to Mr. W. R. Wannall 
Re: Disposition of U.S. Government 

Last in the Possession of Egil 
65-74060 


Documents 
Krogh, Jr. 


RECOMMENDATION: 



That, if approved, the Krogh documents be 
reviewed and Xerox copies be made of those documents 
which appear to be internal White House communications 
and delivered to Mr. St. Clair at The White House 
by liaison. An inventory will be made of the documents 
delivered to be maintained at the Bureau. It is noted 
that these documents are presently in custody of WO 
and WO has been advised that documents should be retained 
until otherwise instructed by the Bureau. 
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Director, FBI (65-74060) 
SAC, WFO (65-11613HP) 
DAMIEI^ELLSBERG; 

BURGLARY OF DR. LEWIS FIELDING'S 

OFFICE 
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ReLAtel 3/26/74. 
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As A matter of expediency WFO wishes to pointAfor 
the Information of the De puty District Attorney, Los Angeles? 

a party to both of the EHRLICHMAN 

that perhaps appearances cg^ :in Los 
Angeles might not be neces , ?^^ IB ^^^^^^^^^™ H ^^ 

WFO will appreciate a clarification of that particular 
matter as well as of that paragraph of the teletype beginning 
"It is the expectation of the DA's Office...." . 


s U C< 


\ 


\ 

( 2 J- Bureau 

Lbs Angeles (105-27952) 
1 - \fF0 

HWS:Jrb 

(5). 


ne Keck'S” '/</>/^ 1 


2 MAR 28 1974 




-^>/ 

•c S-fAPK 4il49m 


Special Agent in Charge 


Sent 


.14 Per 


U.S.Gov*rnm«nt Printing Office 1972 — 4SS-574 

























1 - M: 

1 - Mr. 
1 - Mr. 
1 - Mr. 



/?- 

The^Attorney General 

ector, fMffyS- •P/U6 


DISPOSITION OF O. S. GOVERNMENT DOCUMENTS 
LAST IN THE POSSESSION OE EGIL KROGH, JR. 



ACTION MEMORANDUM 


R. 

W. 

J. 

W. 


E. Gebbardt 
R. Wannall 
A. Mintz 





RolGroDco is made, to memorandum of Mr * Henry X. 
Petersen, Assistant Attorney General, Criminal Division, dated 
March 20, 1974, which advised that Mr. James D. St. Clair, 
Special Counsel to the President, has requested that all the 
Krogh documents that appear to be internal White House 
•v' communications be delivered to Mr. St. Clair’s office for 
review and consideration of the request of the Special 
Prosecutor to obtain these documents. Referenced memorandum 
also requested that this Bureau provide Xerox copies to 
Mr. St. Clair of all the Krogh documents appearing to be 
internal White House communications and retain the original 
documents in our custody until otherwise directed by you. 
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Assoc. Dir. _ 

Dep. AD Adm. _ 

Dap. AD Inv. - 

Asst. Dir.: 

Admin. 


It is respectfully suggested that a proper determi¬ 
nation, as to which of the Krogh documents are pertinent to 
Mr. St. Clair’s request, can best be made by the Justice 
Department with copies of the selected documents thereafter 
being delivered to Mr. St. Clair at The White House by your office. 

Therefore, unless advised to the contrary, .this Bureau 
deliver to you all of the original Krogh documents presently 
being maintained by us for your appraisal and consideration in 
complying with Mr. St. Clair’s request. It would be most 
appreciated if you would advise this Bureau, at your earliest 
convenience, the identity of the appropriate individual at the 
Justice Department to whom delivery of these documents should 
be made. 


\K 



-Loborotery 

Plan. & Eval. _ 

Spac. Inv. 
Training _ 



1 — Deputy Attorney General 

1 - Administrative Assistant to the Attorney General 

Watergate Special Prosecution Force - By Courier Service 

SEE NOTE PAGE TWO W-- 

^ APS _ [ ) 

1974 


-L_ wwrhmjg 



If 


TELETYPE UNIT I I 
















. * 


■ Tb%-*ttor»ey General . £ \ V T' V\/ . \ &'4&$ 

r Jj v;: - , s •* :-v v * • •' •- •" ’ 

to W. E. Wannall 

\ _OX F. 3 . f 


See memorandum of 
dated 3/27/74 


;f* -. 


/* , ' :' * * - ♦ . « ' ' -*• • " 

**♦«* ♦. *• .* t*. • * •/: ‘ *. *»• " • i 

•Tji* ' v: ' ' ;*• 'v*v,- '<*7 • • 

► 5j* • .» ' . .5- :; S'* . : j v- - 


• •*.••• . • - • • - A 
: >'VA- -:•♦••• ' ' f* '• - 


. i • f> 


1 » J \ 
«. V 4 * '• 


"* '‘ K w * * *. ■*. * 4 i. ••. * ’ • '* . 

- v* r v. j*' >% ;•: ,; V•,. / ■ t% 

* 1 *>? -7 '* ft 

" 2^ - ‘7 • r- • 


r*'V *• 


7 .* > 






. 




- 2 - 















QSA GIN MG NO. t7 


TO 


FROM 


UNITED STATES MMENT 

Memorandum 

Mr. 

y J^f S . v^Utjn^T J r • 


- Mr. 

- Mr. 

- Mr. 

DATE. 

- Mr. 


R. E. ^ebhardt 
W. R. Wannall* 
J. A. Mintz 
3/27/74 

W. W. Hamilton 


r P^Lr>{ 


SUBJECT DISPOSITION OF U. S.I^jOVERNMENT DOCUMENTS 
LAST IN THE POSSESSION OF EGIL KROGH, JR. 




L«gol Coun. 
ToUpJ'ooo R». — 
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Reference is made to memorandum F. S. Putman, Jr. 
to W R. Wanna11 dated 3/22/74 (copy attached) wherein authority 

was obtained to furnish copies of Krogh do J um ?“ ts g 

to be internal White House communications to Mr. James ox. 

Clair, Special Counsel to the President. /. . j t /\V'- Off* 

By letter dated 3/20/74 (copy attached), Henry E. 

Petersen Assistant Attorney General, informed us that Mr. St. 

Clair had requested that all of the Krogh 

in possession of the FBI, which appear to be White House 

communications, be delivered to Mr. • ° iai prosecutor's 

review and consideration of a request of the Special Prosecutor s 
Office to obtain these documents. The Department also request . / 
that we xerox copies of all the Krogh documents appearing to /)/ -- 
be White House communications and deliver a set of such JoPJ-es ^ 
to Mr. St. Clair. The Department further instructed that the 
original documents presently in custody of the Bureau should be 
retained until directed otheg^by K l 

On 3/27/74 the mechanics of transferring xerox copies 
of the Krogh documents to Mr. St. Clair along with e 

inventories of these documents were discussed'with Inspector 
John A. Mintz, Office of Legal Counsel. At this time, Mr. 

Mintz stated that it was his opinion the 1 Bu I® a )Jh^Shite House 
deliver copies of these documents directly to The White House 

but should deliver the original documents themselves to the 
Department, copies to be furnished to The White House by Attorney 
General Mr. Mintz pointed out that the Krogh documents could 
\ possibly become evidence in a criminal or impeachmen^proceeding 
\|and should properly be furnished to The White House* by the 
11 Attorney General and not by the FBI. Also it was M^ Mj.ntz. 

Enclosures (2) -3^3 * 
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CONTINUED - OVER 


















Memorandum to Mr. W. R. Wannall 

Disposition of U. S. Government Documents 
Last in the Possession of Egil Krogh, Jr. 


Zo~ 


I opiniojt^that the FBI should not be placed in the position of 
making a determination as to which documents could be considered 
internal White House communications or otherwise pertinent to 
Mr. St. Clair's request. 


Based upon the opinion of the Office of Legal Counsel 
as cited above, the following recommendation is made concerning 
disposition of the Krogh documents,which recommendation 
supersedes that set forth in referenced memorandum of 3/22/74 
wherein it was recommended and approved that the Krogh documents 
be reviewed and xeroxed copies be made of those documents 
a ■'nearing to be internal White House communications to be 
delivered to Mr. St. Clair at The White House by liaison. 

mL Lu. 

iil COMMENDATION: u/tu* 


s#.‘L 


If approved, a letter will be directed to the Attorney 
General in which it will be respectfully suggested that a 
determination as to which Krogh documents are pertinent to 
Mr. St. Clair's request, can best be made by the Department 
and the selected documents, thereafter, furnished to The White 
House by the Department. The Attorney General will also be 
advised that all of the original Krogh documents presently being 
maintained by the FBI will be delivered to the Department for 
their appraisal and consideration in complying with Mr. St. Clair 
request. 
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Prosecution Force 
partoent of Justice 


2 /- 


1 - Mr. R. E. Gebhardt 
1 - Mr. W. R. Wannall 
1 - Mr. W. W. Hamilton 

March 28, 1974 

BY COURIER SERVICE 


rector, FBI 



DISPOSITION OF U. S. GOVERNMENT 

DOCUMENTS LAST IN TKE POSSESSION - 

OF EGIL KROGH, JR. f O ,), . ,7 

\jtd^ 

Reference is made to your memorandum dated 
January 25, 1974, vhich requested delivery to your office of 
all of the documents obtained from the office of Egil Krogh, 

Jr., following his resignation as Undersecretary of the 
Department of Transportation. 

Enclosed for your information is a memorandum to 
this Bureau dated March 20, 1974, from Henry E. Petersen, 
Assistant Attorney General, Criminal Division, which sets 
forth certain instructions for this Bureau pertaining to the jj ' 
disposition of the Krogh documents. J 

Enclosure 
WWH:rcjg/ KaCv 

( 6 ) J > 

NOTE: 





Refer to memorandum F. S. Putman to W. R. Wannall 
ated 3/22/74, captioned as above. ^ _ h,/A60' 
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NR 002 

8:57 AP^f^ENT APRIL 3, 1974 DLM 
TO DIRECTORJ<£r74060> ' 

/ATTN INTD 
ft WASHINGTON FIELD (€5-11613) 
FROM LOS ANGELES (105-27952) <P) 
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TELETYPE 
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DANIEL ELLSBERG ; BURGLARY OF DR* LEWIS J. FIELDING ’S OFFICE 


(INTD )• 


Asst Dir.: 
Admin._ 


Comp. Syst_ 

Ext Affair* _ 
Files & Com. _ 
Gen. Inv. 



Laboratory _. 

Plan. & Ev&L 

Spec. Inv._ 

Training: 


Leiral Couil_ 

Telephone Km. 
Director Sec’y .. 


O/t 


RE LOS ANGELES NITELS MARCH 26 AND MARCH 2$, 1974, BUTELCaLLS 
TO LOS ANGELES, MARCH 29 AND APRIL 1, 1974, AND WASHINGTON ,Jj/j 

FIELD AIRTEL MARCH 28, 1974 * JE2^115^^ 1 vV'' 

ON APRIL 2, 1974, STEPHEN TROTT, DEPUTY LOS ANGELES COUNTY 

DISTRICT ATTORNEY (DA), WAS TELEPHONICALLY CONTACTED. TROTT IS. 

HEAD OF PROSECUTION TEAM IN PERJURY CASE RE JOHN D. EHRLICHMAN. 

TROTT ADVISED HE LEARNED OF BUREAU’S INTEREST AND INTERVIEW 
OF DR. FIELDING, AS WELL AS INTERVIEW OF FIELDING’S ATTORNEY? ‘ 
HENRY SVERDLOW, WHEN HE READ SOME FBI REPORTS WHICH HE RECEI'VEDAPR-4 
FROM DAVID NISSEN SOMETIME AFTER CONCLUSION OF DANIEL ELLSBERG’S- 
TRIAL. TROTT DID NOT RECALL WHEN HE RECEIVED THESE REPORTS, 

EXCEPT THAT ,IT OCCURRED AFTER TRIAL WAS TERMINATED. IT SHOULD 
BE NOTE}) THAT JUDGt WILLIAM BYRNE GRANTED DEFENSE MOTION FOR 


, ^ 


END 


PA f^APR8 1974 
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LA 105-27952 
PAGE ' 
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DISMISSAL 0N-61.LSBERG ON MAY 11, 1973. UISSEN WAS DEPARTMENTAL 


ATTORNEY IN CHARGE OF GOVERNMENT *S CASE* 

A REVIEW OF JUDGE BYRNE'S PRESENTATION WHEN HE GRANTED 
DEFENSE MOTION REVEALS THAT BYRNE TOUCHED HEAVILY ON BURGLARY 
OF FIELDING'S OFFICE BY E. HOWARD HUNT AND G. GORDON LIDDY, 

WHICH PRESENTATION IS CONTAINED IN LOS ANGELES TEL DATED MAY 11, 
1973* IT OCCURS TO LOS ANGELES THAT TROTT OR AN ASSOCIATE HAD 
HEARD OR HAD HEARD OF THAT PRESENTATION BY BYRNE AND IN THAT 
MANNER LEARNED OF BUREAU'S INTEREST IN FIELDING, THUS PROMPTING 
REQUEST FOR REPORTS FROM NISSEN*S OFFICE* AT THIS TIME, TROTT 
DID NOT ELABORATE. BUREAU AUTHORITY WAS PREVIOUSLY GRANTED FOR 
FD-302'S RE INTERVIEW OF EHRLICHMAN AT WASHINGTON, D* C*, TO 
BE FURNISHED 

TO DA JOSEPH BUSCH AND REPORTED IN LA TELS JUNE 4-5, \1973, BOTH 
ENTITLED "MCLEK"* 

TROTT AGAIN INDICATED HIS FEELING THAT THREE WASHINGTON 
FIELD OFFICE (UFO) AGENTS SHOULD BE PRESENT DURING TRIAL* HE 
‘AID THAT JOHN EHRLICHMAN, NOT ONLY BEFORE GRAND JURY BUT ALSO 
III PUBLIC STATEMENTS HAS BEEN HIGHLY CRITICAL OF BUREAU’S 
R NDLING OELHIS INTERVIEWS, INDICATING THEY LACKED COMPETENT 
QUESTIONING AND ALSO INDICATING HIS FEELING THAT BUREAU HAD 
END P*E TWO 






LA 105-27952 


PAGE THR^s^ 

jf V 

GENERALLY MISHANDLED THAT ASPECT OF INVESTIGATION OF BURGLARY 

V 

OF FIELDING'IToFFICE. TROTT SAID HE FEELS EHRLICHMAN WILL 

CONTINUE TO DO THIS DURING UPCOMING TRIAL, AND TROTT FEELS 

BUREAU MAY WISH TO HAVE MORE THAN ONE AGENT ON HAND TO 

REFUTE EHRLICHMAN *S STATEMENTS AND TO STRENGTHEN ANY BUREAU 

CONTENTION CONCERNING ACCURACY OF FD-302*S AS WELL AS STRENGTHENING 

DA’S CASE. TROTT SAID HE DID NOT FEEL BUREAU SHOULD HAVE TO 

6ET INTO A PUBLIC DEBATE WITH EHRLICHMAN ON MATTER AND PRESENCE 

OF CORROBORATING AGENTS WOULD HELP TO ALLAY THAT MATTER. 

-- 


IT. IS OPINION OF LOS ANGELES THAT AS PREVIOUSLY 

REQUESTED SHOULD BE ONLY AGENT TO APPEAR IN LOS ANGELES AT OUTSET OF 
TRIAL AND SHOULD TROTT*S CONCERN BE BORNE OUT RE TESTIMONY OF EHRLICH¬ 
MAN, OTHER TWO AGENTS. CaN ™ EN APPEAR. 

TROTT ALSO INDICATED HE WOULD WANT TO HAVE A PRE-TRIAL 


CONFERENCE WITH LA AGENTS G. HH 

AS SOON AS POSSIBLE. THIS IN REGARDS 
THE INTERVIEW WITH FIELDING AND HIS ATTORNEY AND THE INTERVIEW 

/©VISED BUREAU AUTHORITY WOULD BE SOLICITED AND WHEN RECEIVED 
HIS OFFICE WOULD BE NOTIFIED. PURPOSE OF THE CONFERENCE WAS SET 
OUT IN REFERENCED LA NITELS. INTERVIEWS LOCATED LA REPORTS 
END PAGE THREE 


















•' \ 




LA 105 


PA6E 




DATED JULY 29, 1971, AUGUST 11, 1971, BOTH ENTITLED "DANIEL 
ELLSBERG; ESP-X", AND LA REPORT JUNE 8, 1973 

ENTITLED "DANIEL ELLSBERG; ANTHONY JOSEPH RUSSO, JR.| CONSPIRACY! 


TGP, ESP". 

BUREAU AUTHORITY REQUESTED FOR ABOVE NAMED LA AGENTS TO 
PROCEED WITH PRETRIAL INTERVIEW WHEN DATE SETTLED. 

BUREAU ALSO REQUESTED TO COMMENT RE LA # S FEELING REGARDING 
APPEARANCE*.OF WFO AGENTS IN LA. 

LOS ANGELESj WILL ADVISE BUREAU OF FUTURE REQUESTS OF 

DA’S OFFIQE. 

ic: 5 : 
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NR 037 LA CODE 

900PM NI^EL MARCH 29, 1974 JJS 
TO DIlfEl/fOR (65-74060) ATTN: INTD 

/J W/y^HING**# FIELD (65-11613) 

FROM /LOS ANGELES ( 105-27952) (P) 
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£) 

Daniel ellsberg; burglary of dr. lewis j. Fielding’s office 

(INTD) . 


Asst Dir.: 

Admin.- 

Comp. Syst- 

Ext. Affairs - 

Files A Cora. v - 

Gen. Inv. 

ldent.- 

Inspeetioi 
Intcll. 

Laboratory — 
Flan. A Ev&L 

Spec. Inv. - 

Training 


Lc^al Coun. —. 
Telephone Km. 
Director Sec'y . 







"re _CS ANGELES NITEL MARCH 26, 1974, BUPHONE CALL TO LOS ANGELES 
MARCH 29 , 1974. 

IN ORDER TO FURTHER CLARIFY INFORMATION IN REFERENCED 
NITEL, ROBERT ALTMAN, DEPUTY DISTRICT ATTORNEY (DA), LOS 
ANGELES COUNTY, WAS CONTACTED AND HE ADVISED AS FOLLOWS: 

(1) RE SA’S OF WASHINGTON FIELD OFFICE (WFO) ; IT 
WILL NOT EE NECESSARY FOR ONE OF THE THREE AGENTS TO APPEAR 
IN LOS ANGELES. ALTMAN SAID WHICHEVER ONE WOULD BE MOST 
KNOWLEDGEABLE ABOUT INTERVIEWS WITH JOHN EHRLICHMAN WOUL 
SUFFICE. HE INDICATED THAT wH0 PARTICIPATED IN 

BOTH INTERVIEWS, WOULD APPEAR TO BE MOST APPROPRIATE ONE. / f 

(2> ALTMAN SAID THERE ARE CERTAIN STATEMENTS ATTRIBUTED \) 

TO EHRLICHMAN CONTAINED IN FD-332*S WHICH HIS OJFI^E IKJEJ1VS jjj t J j 

1- REC-14 fa 3 - jWfiOO'- *1fa I */S 

TO BRING r UP-til THEIR EXAMINATION OF HIM DURING .TRIAL _ 



END PAG! ONE 
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LA 105-2^52 

PAGE TV - - 

plan TO iko^fRE-TRlAL CONFERENCE WITH SA FROM WFO TO - 

make sure that these statements in which they are interested 
are completely accurate, to the best of that sa’s knowledge* 
da does not expect to question sa on stand unless ehrlichman 
DENIES THOSE STATEMENTS APPEARING in FD-302 at which time 
SA WOULD BE USED STRICTLY AS REBUTTAL WITNESS. ALTMAN WOULD 
NOT ELABORATE ON WHICH STATEMENTS HE WAS REFERRING TO AND 

said he did not want to disclose da's trial plans at this time* 

(3) ALTMAN SAID IT WOULD ONLY BE NECESSARY FOR EITHER^^ 
gwKMMf TO BE AVAILABLE AS A WITNESS 

and whichever one had clearest recollection of events pertaining 
• to attempt to interview dr. fielding would suffice, he 
Said there would be a pre-trial conference with that sa — 

TO DETERMINE IF FBI’S ATTEMPT TO INTERVIEW DR. FIELDING 
came as direct result of FBI investigation of DANIEL ellsberg 
or Was it result of a direct request from group known as 
-plumbers-, if that agent is put on witness stand, it would 

BE TO TESTIIFY SOLELY TO VlHAT APPEARS IN FD-302’^EA^EM p T ^ 
TO INTERVIEW DR. FIELDING. IN SAME MATT 
WHO RECEIVED^HE TELCALL FROM DR. FIELDING’S ATTORNEY, 

END PAgI TWO • * .* \ 
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WOULD ora/ BE ASKED TO TESTIFY TO THOSE FACTS WHICH APPEAR 
IN HIS FD-302."^ALTMAN SAID THAT HIS OFFICE WOULD NOT 
QUESTION ANY OF THE AGENTS BEYOND FACTS WHICH APPEAR IN 
FD-302'S AND THERE WOULD BE NO ATTEMPT AT DISCOVERY. 

(4) ALTMAN ADVISED HE FEELS DEFENSE HAS NO RIGHT AND 
HE WILL FIGHT ANY ATTEMPT THAT DEFENSE MAKES TO OBTAIN ANY 
INFORMATION FROM FILES OF THE FBI. HE SAID IF TESTIFYING 

•v' 

AGENTS REFER TO FD-302*S TO REFRESH THEIR MEMORIES, DEFENSE 
COULD CORRECTLY ASK TO SEE THOSE FD-302’S, BUT COULD NOT GO 
BEYOND THAT POINT. 

BUREAU REQUESTED TO SOLICIT DEPARTMENTAL INSTRUCTIONS 
IN THIS MATTER AND LOS ANGELES WILL ADVISE BUREAU OF ANY 
ADDITIONAL CONTACT WITH DA’S OFFICE. 

END 

MSI FBIHQ ACK 4 CLR 
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Admin._ 
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Ext Affairs _ 
Files & Com. « 

Gen. Inv._ 
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Inspection 
Intcll. 



Laboratory 
Plan. & EvaL 
Spec. Inv. — 
Training 


Lcipil Coun. , 
Telephone Rm. 
Director Sec'y 
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DANIElT'ELLSBERG; BURGLARY OF DR. LEWIS J. FIELDING’S OFFICE (I NTD) • 


, PE LOS ANGELES NITEL APRIL 3, 1974. 

ON THIS DATE, DEPUTY DISTRICT ATTORNEY (DA), LOS ANGELES 
COUNTY, ROBERT BURNETT, ADVISED START OF PERJURY TRIAL OF JOHN 
D. EHRLICHMAN HAS BEEN POSTPONED FROM APRIL 15, 1974 TO MAY 20,. 
1974, AT REQUEST OF DEFENSE COUNSEL. 

BURNETT ADVISED HI S OFFICE STILL WISHES AN EARLY PRE-TRIAL -■ 
HEARING WITH LOS ANGELES AGENTS. 

LOS ANGELES WILL MAINTAIN CONTACT WITH DA’S OFFICE AND ADVISE 
BUREAU AND WASHINGTON FIELD OF ANY FUTURE CHANGES IN TRIAL PLANS 
AND WILL AWAIT BUREAU INSTRUCTIONS RE LOS ANGELES AGENTS MEETING 
WITH DA AND WASHINGTON FIELD AGENT (S) TRAVEL TO LOS ANGELES.^ , 

^ a- 1.16. REC 98 


• iV 
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WEL TO LOS ANGELES. , j 
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NR 0Z7 LA CODE 

922PM NITEL*MARCH 26, 1974 BMK 
^JTO DIREC|OR/(65-74 060) ATTN: INTD 
$T. WASHWGTON FIELD (65-11613) 

FROM ^OS ANGELE5 (105-27952) CP> 3P 


S°' 


DANIELQlLSBERG; BURGLARY OF DR. LEWIS J. FIELDING S 
OFFICE (INTD). 

^ 53 

-v '^WILLIAM BURNETT, DEPUTY DISTRICT ATTORNEY (DA), LOS 
ANGELES COUNTY, TELEPHONICALLY ADVISED LOS ANGELES COUNTY 
TRIAL CONCERNING ALLEGATION OF PERfURY AGAINST JOHN 
EHRLICHMAN IS SCHEDULED TO BEGIN APRIL 15, 1974. HE 
BELIEVES that JURY SELECTION WILL REQUIRE ONE TO TWO WEEKS. 
HE SAID FOLLOWING SPECIAL AGENTS (SA) OF LOS ANGELES 

and Washington field offices (wfo) will be needed to testify 

1* IN THIS MATTER AND HE WILL DO EVERYTHING IN HIS POWER TO 




GIVE THEM A MINIMUM OF TWO DAYS NOTICE PRIOR TO THEIR 

I 

h appearance date . -Ek- ^ REC-43' / r _ 7 (/fit? <9 



WILL 


BE NEEDED TO TESTIFY IN CONNECTION WITH THEIR INTERVIEW OF 
DR. FIELDING ON JULY 20» 1971, AS WELL AS THEIR INTERVIEW OF 


END PAGE ONE 
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LA 105-27952 
% 

page two 



1973. 


BEVERLY HILLS, ON APRIL 30, 
WILL BE NEEDED AS WITNESS 


31 


RE PHONE CALL" 1 ^ RECEIVED* FROM HENRY SWERDLOW, ATTORNEY FOR 
DR. FIELDING. 

BURNETT ADVISED FOLLOWING AGENTS FROM WFO WOULD ALSO BE 

WHO INTERVIEWED 

JOHN EHRLICHMAN ON APRIL 27 AND MAY 1, 1973. 

~IT IS THE EXPECTATION OF DA’S OFFICE TO PROVE PERJURY 
ALLEGATION AGAINST EHRLICHMAN BY SHOWING FBI WAS AWARE OF 
FIELDING’S ASSOCIATION WITH DANIEL ELLSBERG PRIOR 
TO BREAK -IN AT FIELDING’S OFFICE. IT IS THEIR BELIEF 
EHRLICHMAN PERJURED HIMSELF BEFORE THE GRAND JURY, WHICH 
SAT IN MAY AND JUNE OF 1973, WHEN HE DENIED PRIOR KNOWLEDGE 
OF BUREAU'S INTEREST IN DR. FIELDING. 

\ 

ABOVE INTERVIEWS ARE LOCATED IN WFO AlRTEL AND LHM 
DATED MAY 1, 1973, AND ENTITLED "DANIEL ELLSBERG; ANTHONY 
JOSEPH RUSSO, JR."; LOS ANGELES REPORT 

DATED JULY 29, 1971, ENTITLED "DANIEL ELLSBERG; 

END PAGE TWO 
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ESP - X' iELES REPORT OF 




DATED AUGUST 11 


1971, WHICH CARSIED SAME CAPTION, AND LOS ANGELES REPORT 



DATED JUNE 8, 1975, ENTITLED 


OF 


"DANIEL ELLSBERGj*ANTHONY JOSEPH RUSSO, JR.; CONSPIRACY, 

TGP, ESP." - 

IN VIEW OF THE WIDE SPREAD POLITICAL IMPLICATIONS OF THIS 
MATTER AND FURTHER IN VIEW OF INTENSE DEPARTMENTAL INTEREST, 

NO CONTACT HAS BEEN HAD TO DATE WITH THE USE, LOS ANGELES. 


BUREAU REQUESTED TO SOLICIT DEPARTMENTAL INSTRUCTIONS IN/> 

this matter. • < 

IN THE INTERIM, LOS ANGELES WILL ADVISE BUREAU OF ANY 
ADDITIONAL CONTACT BY DEPUTY DISTRICT ATTORNEY WILLIAM BURNETT. 
END 
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1 - Mr. R. E. Gebhardt 
1 - Mr. E. W. Walsh 

r April 16, 1974 


ector, FBI . 


(<f DANIEL'^aSBERG; BURGLARY OF 
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Reference is made to telephone conversation on . 

April 8, 1974, between Mr. Kevin Maroney, Deputy Assistant 
Attorney General, and Special Agent William W. Hamilton of 
this Bureau concerning possible testimony- of FBI personnel in 
the perjury trial of John Ehrlichman to be held in Los Angeles 
County Court, Los Angeles, California. > - . - : 

Los Angeles County District Attorney's Office (DAO) f 
has advised our Los Angeles Office that it desires testimony ^ 
of certain Special Agents in the upcoming perjury trial of 
John Ehrlichman, former White House aide, scheduled to commence 
in Los Angeles County Court on May 20, 1974. DAO has requested 
that we make available the Agent who is most knowledgeable 
about interviews of John Ehrlichman conductg^^^th^Bur^^^^, 
on Apr il 27, 1973, and May 1, 1973. WTTT 

””presently assigned to FBI Headquarters, participai£d—in 
,c rm interv iews of Ehrlichman and DAO has stated th( ^ — 

would be most tni^regard. 

_iAO~aoe^!ot expect to questior^i^^SaMfei£^^asJIS^ oh the 
stand unless Ehrlichman denies information appearing in FD-302s 
prepared after the interviews, at which time 


j &0 Qty would be used as a rebutt 

presen _ 

“®/0 /.snouT^also be available for 


\0 


assj 

test 1 ! 


As* 

ft*.**' 

O.p AC 

Asst. Ok.: 


ithe above interviews of Ehrlichman. 

v.lf — 

**MCjf-74060 


* wv Washington Fiebj .Office 
*iy as they?also participated 
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l both of our l^os ju 
■ festinionyconce rn ing an attemi 
Dr. Lewis J. Fielding* psychial 
rg, whose office was burglary 
In this same matter, K 
13 Angeles Office, wouxa oe 
.1 received from Harry Swerdlow 


1971 


DAO has stated that none oE tn e Agcn« S-302s and 
would be questioned beyond facts which appe* f * rther advised it 
there would be no attempt at *xs ^ingol makes to obtain any 
will fight any attempt t - it Relieves defense has no 

information from files of the FBI opinion that if testifying 

right to till, information.It is defense could 

SoctS ask to -e thos: TD-102, but could not proceed beyond, 
that point. ' '*’■ 

This Bureau Interposes no objectio n to the appearan ce 
of the above-named Agents to give testimony | 

testify in this 

■(■■■BFlplcial Agents Grampp and Schweppe 


ana appears tin 
suggested that 
for travel to 
be authorized to appear only ir 
necessary by DAO as trial proceo s. 

Enclosed is one Xerox copy 
txr'Tn^rviev/s of Enrlicliman on April 
attempted interview of Dr. Lewis J. 
telephonic interview of Harxpf 
Interview of B. L. Cork on April 30, 
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Pursuant to instructions of Ilr. Maroney in referenced 
telephone conversation, two copies of this communication along 
with one Xerox copy each of the above-described enclosures are 
being furnished to the Special Prosecutor's Office. 

Enclosures (5) ' : . . - * . - - '• 

*. . . '*• • •' » ’ .» v.>' 

1 - The Deputy Attorney General ’ 

1 - Administrative Assistant to the Attorney General 

2 - Watergate Special Prosecution Force - Enclosures (5) 

• BY COURIER SERVICE 
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NOTE: 

Refer to memorandum Putman to Wannall dated 4/3/74, 
wherein Mr. Kelley approved request for FBI Agents to testify, 
if called, in perjury trial against John Ehrlichman. Memorandum 
stated that if authority granted, this matter will be coordinated 
v/ith appropriate official at Department. Kevin Maroney, •_■ 

Deputy Assistant Attorney General, telephonically requested 
4/8/74, that we submit memorandum to Attorney General for 
Department approval of testimony by Agents. Maroney also 
instructed that copies of memorandum be directed to Special 
Prosecutor 1 s Office. 
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(Type in plaintext or code) 


(Priority) 
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DIRECTOR, FBI (65-74060) 
SAC, VFO (65-11613) (C) 




ATTN: INTD 


(^\ 


Dep. AD Inv. _ 

Asst. Dir.: 

Admin. _ 

Comp. Syst. _ 

Ext. Affairs _ 

Files & Com. 

Gen. Inv.~_ 

Ident._ 

Inspection ' / >l> 

Intel I- 

Laboratory _ 

Plan. & Eval. _ 

Spec. Inv. _ 

Training _ 


Legal Coun. _ 

Telephone Rm. _ 

Director Sec'y 


Reference is made to Bureau call from Supervisor- 
WILLIAM W. HAMILTON, Division 5, instructing that the material 
obtained from EGIL KROGH, JRdelivered to the office of 
Mr. JAMES A. WILDERROTTER, Room 4208, U. S. Department of Justice, 
for appropriate disposal. 


Attached are 3 copies of an LHM concerning this 
Two copies of the LHM were delivered with the EGIL KROGH, 
material to Mr. WILDERROTTER's office on 4/15/74. 


matter. 
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FEDERAL BUREAU OF INVESTIGATION 

Washington, D. C. 20535 
April 15, 1974 
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DISPOSrriCK OF UNITED STATES GOVEWMEHT 
DOCUMENTS LAST IN POSSESSION OF EGIL KROCH. JR. 


Y. 

* 

f 


When Egil Krogh, Jr. resigned from the Department 
of Transportation (DOT), he left in his office a number of 
documents. The Washington Field Office of the FBI ww 
directed to obtain the material and to review it. 

The data generally falls into three categories: 

White House material which Krogh took to the DOT, DOT material 
e and personal material of Egil Krogh. These papers are in nine 
~ cartons and are submitted to the Department of Justice for 
disposal. 


1X118 document contains neither 
recommendations nor conclusions of 
the FBI. it is tho property of 

e FBI and is loaned to your agency; 
it and its contents are not to be 
distributed outside. 
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UNITED STATES G C .NMENT 

Memorandum 


TO 


•• Mr, 


Wannall^ 11 ^ 


3$~ 


f.( /* 

from :‘yl s. mittaajj, Jr. 

- £~r 

SUBJECT: DANIEL ELLS BERG; BURGLARY OF 

DR. LEWIS J. FIELDING’S OFFICE 


1 - Mr. E. W. Walsh 
1 - Mr. J. A. Mintz 
1 - Mr. R. E. Gebhardt 
date. 4/3/74 
1 - Mr. W. R. Wannall 
1 - Mr. W. W. Hamil 


Assoc. Dir. - 

Dep. AD Adm. _ 

Dep. AD In*- 

Asst. Dir.: 

Admin. _ 

Comp. Sys«. - 

Ext. Affairs _ 

File* A Com. __ 


J 



£#V". 

Taiaft»prt* Rm. — 
Director Sec 'y - 

(SAs) 

upcoming 

aide. 


Purpose is to seek approval for Special Agents 
I to testify, if called, in Los Angeles County court in the 
lperjury trial against John Ebrlichman, former White House 

Los Angeles Office, by teletype dated 3/26/74 captioned 
as above, advised that District Attorney’s Office (DAO), Los 
Angeles County, Los Angeles, California, had stated that perjury 
trial against Ehrlichman is scheduled to begin 4/15/74 and that 
the DAO desires that certain SAs be made available to testify 
in this matter. Dr. Lewis J. Fielding was psychiatrist to Daniel 
Ellsberg and the burglary of his office by the White House 
"plumbers” seeking information concerning Ellsberg was a primary 
factor in dismissal of Federal charges against Ellsberg. DAO 
will attempt to prove perjury charge against Ehrlichman by showing 
FBI was aware of Ellsberg's association with Fielding prior to 
the burglary of Fielding's office. It is the DAO’s belief that 
/Ehrlichman perjured himself before a grand jury when he denied 
•prior knowledge of FBI interest in Dr. Fielding. 




By teletype date^^ 3 / 2 ^^^ 1 ^^io^^^^^eles further advised 
that DAO has stated that C9BEISB3 presently assigned 
Division V, would be the most appropi’i^^^^totestif y concerning 
two . interviews of John Ehrlichman as participated 

both interviews. DAO said there are certain statements attributed 
to Ehrlichman contained in FD-302s covering these interviews 
which his office intends to bring up in their examination of 
F.hrl ichman dur ing trial. They plan to hold a pretrial conference 
ws to make surethes^stateraents are completely 

accurEt^^lebest of knowledge. DAO does not expect 

to question oq stand Unless Ehrlichraan-^jjigathose 

statements appearing in FD-302s, at which time fMfHB would be 
used strictly as a rebuttal witness. DAO did not elaborate on 
which statements of Ehrlichman he was referring to and said he 
did not want to disclose DAO trial-plans at this time. . j / / 

u -Video - h / 
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Memorandum to Mr. W. R. Wannall 
Re^ f tiaWxel Ellsberg; Burglary of 

Dr. Lewis J. Fielding's Office 
6S-74060 • • - ■ - 

\ 

advised that either {BSflBBSSSBBSBBB or l_ 

^ both of the Los Angeles Office, would be 
cfiiied to testily concerning an attempt to interview Dr. Fielding 
and the SA called would be which ever one had the clearest 
recollection of events pertaining to the attempt to intervi^ 

V' gt atPri there would be a pretrial conference with eithei^ 

determine if the FBI's attempt to 

interview DrTTiSdin^carae as a direct result of FBI investigation 
of Daniel Ellsberg or as a result of a direct request from the 
’’plumbers." If either SA is put on the witness stand, it would 
be to testify to what appears in FD-302s regai^^^^^^^yg^^o 
.r erview Dr. Fielding. In this same matter, 

Los’ Angeles Office, who received a.Teiepouecall from 
III* . Fielding's attorney, would only be asked to testify to those 
'facts which appear in his FD-302. 



DAO stated that none of the Agents mentioned above would 
be questioned beyond facts which appear in FD-302s and there 
would be no attempt at discovery. DAO further advised they will 
fight any attempt that defense makes to obtain any information 
from files of the FBI as they believe defense has no right to 
this information. DAO stated if testifying Agents refer to FD- 
302s to refresh their memories, defense could correctly ask to 
see those FD-302s but could not proceed beyond that point. 



__ w __ _ o inter¬ 

view Fielding at which time he declined to be interviewed until 
he had consulted his attorney. Shortly thereafter, Fielding's 
attorney telepbonically contacted the Los Angeles Office and 
advised that Fielding would decline to be interviewed. A review 
of Bureau files indicates that the name of Dr. Lewis J. Fielding 
or the fact that he was Ellsberg's analyst was never furnished 
to any individual at the White House by the FBI. However, on 








Melnorandum to Hr. W. R. Wannall 

R§: Daniel Ellsberg; Burglary of 

-1 Dr. Lewis J. Fielding's Office 40 

63-74060 



8/3/71, by letter to Egil Krogh, Jr., we furnished a background 

summary relative to Daniel Ellsbertr in wh ic h we stated that 
—- 


aigeies reporl 


:ed 


T9/ 


'71 which was disseminated to 
John Martin, Departmental Attorney, for Robert Mardian, Assistant 
attorney General, and also to J. Fred Buzhardt, then at the 
Department of Defense. Los Angeles report dated 8/11/71 
contained information that Dr. Fielding’s attorney advised that 
Fielding refused to be interviewed by the FBI and this report 
was also disseminated to Martin and Buzhardt. On 9/23/71, Mardian 
requested overhears on Fielding anticipating Fielding's appearance 
before a Federal Grand Jury. It is noted that our original 
identification of Fielding as Ellsberg's psychiatrist was set forth 
in Los Angeles teletype dated 7/10/71 which was not disseminated. 


On 6/5/73, our Los Angeles Office, pursuant to FBIHQ 
authority, furnished the Los Angeles District Attorney FBI inter¬ 
views of Ehrlichman. Authority was furnished by then Acting 
director Ruckelshaus and was pursuant to a request of Archibald 
Cox, Special Prosecutor, that the District Attorney, Los Angeles, 
be furnished this information. FD-302s pertaining to interviews _ 
of Dr. Fielding and his attorney were furnished to DAO by Depart¬ 
mental Attorney David Nissen who was conducting the Ellsberg trials 
shortly after case against Ellsberg was dismissed. For information, 
it is noted that investigation of burglary of Dr. Fielding's office 
was undertaken on 4/27/73 upon instructions of Federal Judge Byrne 
conducting trial of Ellsberg when information was received that 
Fielding’s office had been burglarized on 9/3-4/71 by the White 
House "plumbers.V 

It is noted that DAO has stated that jury selection will 
require one to two weeks and he will attempt to give minimum of 
two days notice prior to appearance date of desired SAs. 
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um to Mr. W. R. Wannall 
el Ellsberg; Burglary of 
Dr. Lewis J. Fielding’s Office 
74060 



Vi 


In summary the following points are noted: 



1) Since we did not identify Fielding to The White 
House before the burglary of his office, it is not known hjaai '* r - 

DAO plans to prove perjury based on Ehrlichman’s alleged prior __ 

knowledge of FBI interest in Fielding before the burglary> —- " 

2) We can only assume that Ehrlichman possibly learned 
of information concerning Fielding contained in FBI reports 
disseminated in July, 1971, to Justice Department and Department 
of Defense. 

3) DAO would not elaborate on statements of Ehrlichman 
they believe to constitute perjury and a review of the FD-302S 
of Ehrlichman’s interview does not shed any light on this 
subject; however, if Bureau Agents are called upon to testify, 
they can only testify to the information appearing in the FD-302s. 


RECOMMENDATION: 

That authority be granted for SAs named above to testify, 
if called, in Los Angeles County court. If approved, this matter 
will be coordinated with appropriate official at Department to 
obtain any Department directives and also with Assistant Directors, 
Division V and Los Angeles. 
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Wannall 

Gebhardt 

Hamilton 


TO 


FROM 


SUBJECT' 
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Wannall 


A « l 

Putman 


DATE: 4/16/74 


Assoc. Dir. - 

Dep. AD A dm. _ 

Dep. AD Inv. _ 

Asst. Dir.t 

Admin. _ 

Comp. Syst. _ 

Ext. Affairs _ 

Filos & Com. __ 

• ** , 

Con. Inv. . 







"DISPOSITION OF U. S. GOVERNMENT DOCUMENTS 
LAST IN THE POSSESSION OF EGIL KROGH, JR. 


Reference is made to memorandum of the Attorney 
to the Director dated 4/5/74 (attached) and initialed by 
Mr. Kelley wherein the Attorney General designated Deputy 
Attorney General Laurence H. Silberman, as the appropriate 
person in the Department to whom deliveries should be made 
of the documents last in the possession of Egil Krogh, Jr. 
These documents are now being maintained by WFO. 


On 4/15/74 Special Agent William W. Hamilton telephoni- 
cally contacted the office of Mr. Silberman and was advised that 
the Krogh documents are being handled by the office of 
Mr. James A. Wilderotter. Telephonic contact was then made with 
the office of Mr. Wilderotter and his secretary Miss Judy Willy 
instructed that the Krogh documents should be delivered to her 
office in Room 4208, Justice Building. 

Supervisor Courtland Jones, WFO, was informed of 
the above on 4/15/74 and he advised that at 2:00 p.m, on 
this date he will deliver the Krogh documents to Mr. Wilderotter's 
office and will prepare an appropriate LHM concerning this 
transaction. 



ACTION: V 













1 - Mr. R. E. Gebhardt 



os©cution Fore© 
Department of Justice 
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UNITED STATES V. EHRLICID.IAN, ET AL., 
CASE NO. 74-116 — INITIAL INTERVIEWS 
OF DR. I^IS J. FIELDING BY BUREAU 


May 6, 1974 . 

BY COURIER SERVICE 

1 - Mr. W. R. Wannall 
1 - Mr. W. W. Hamilton 


Reference is made to your memorandum dated April 19, 
1974, captioned as above, in which you requested certain 
material in order to prepare for trial. 

In response to your request, there are enclosed the 
items described below: y 

1. Xerox copy of a teletype from Director, FBI, to 
Soecial Agent in Charge (SAC), Los Angeles, dated July 9, 1971, 
instructing Los Angeles to ascertain the status of Daniel 
Ellsberg's analyst within the medical profession and, thereafter 
to consider interview. Special Agent (SA) supervisory 
personnel within FBI Headquarters (FBIHQ) having knowledge of 
this communication were W. R. Wannall, J. R. Wagoner, E. R. 
Harrell (retired), D. E. Moor© (retired), C. D. Brennan, A. J. 
Decker and S. B. Donahoo (retired). This communication was 
approved for transmittal by W. C. Sullivan. Ho dissemination 
was made of this communication outside of the FBI. 

2. Xerox copy of a teletype dated July 12,» x 1971, 
the Director, FBI, and the Boston, Chicago, New York, 

Philadelphia and Washington Field Offices from the Los Angeles 
Office, containing information relative to the medical license 
of Dr. Lewis J. Fielding, Daniel Ellsberg's analyst. Supervisory 
SA within FBIHQ having knowledge of this communication was 

J. R. Wagoner and the communication was disseminated with 
administrative data deleted to the Internal Security Divisi 
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_ Loboratory _ 
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3. Xerox copy of a teletype from Director, FBI, to 
SAC. Los Angeles, dated July 19, 1971, wherein instructions are 
set forth to interview Dr. Lewis J. Fielding. SA supervisory 
personnel within FBI HQ having knowledge of this communication ... 
were W. R. Wannall, J. R. Wagoner, E. R. Harrell, D. E. Moore,. 

C. D. Brennan, S. B. Donahoe, W. C. Sullivan, J. A. Mintz and 

D J. Dalbey (retired). This communication was approved for 
transmittal^by W. B. Soyars (retired) acting in behalf of 
then Associate Director Clyde Tolson. This communication was 
not disseminated outside of the FBI. 

4. Xerox copy of a teletype dated July 20 * 1 ?^ 1 » J® 
Director, FBI, and Boston, New York and Washington Field Offices 
from the Los Angeles Office, setting forth contact with 

Dr. Fielding. SA supervisory personnel within FBIHQ having 
knowledge of this communication were E. R. Harrell and A. B. 
Knickrehm. This communication was disseminated to Internal 
Security Division, Department of Justice, with administrative 

data deleted. 

5. Xerox copy of an FD-302 concerning interview 
conducted July 20, 1971, of Dr. Lewis J. Fielding. Interview 
was conducted at Los Angeles, California, by SAs G. . J. Moorehead 
and R. F. Kilcourse. This FD-302 was incorporated into a report 
submitted by the Los Angeles Office dated July 29, 1971. 
Supervisory SA within FBIHQ having knowledge of; this^report wds 
E. R. Harrell. This report was disseminated to the Internal V 
Security Division, Department of Justice and the Department of 
Defense. 

6 . Xerox copy of a teletype dated July 26, 1971, to 
Director FBI. and Boston, Kansas City, San Juan, Chicago, 

New York*and Washington Field Offices from the L 03 . An f® le ® 

Getting forth contact *ith the Los Angeles Office by Or. /ieldlnai 
SA supervisory personnel within FBIHQ having knowledge of th^tfB 
communication were E. R. Harrell, C. D. Brennan an • * 

This communication was disseminated to the Internal 
Division, Department of Justice, with administrative data de. 
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irom the Los Angeles Office. This commu D Lewis j. 

information concerning contact of the attoy personnel 

administrative data deleted. 

ft xerox copy of an FD-302 pertaining to an interview 
of Harry Swerdlo., “^ntirvlow^as' conducted by SA 

*. L. McDermott of oMtoBAngelea^Of flee ^and^t ^ Angeles office 

dated 0 August^ll, 1971, .bich^as ^pt”“eat of 

WfeaM^ ^Supervlsory^SA Within FBIHq having knowledge of this 
report was £• R* Harrsll# 

a Xerox copy of a memorandum dated April 2 7 , 1973 

to Acting Director. FBI. froa Departnent of J^tice conta . 

request for Interview of Dr. Lewie • no £ dated 

inrU C 30 mU ? 9 «? SA lu^rvlsor; personnel within FBIHQ having 
knowledge of this communication Jf'Jjii,?'aS‘»“o*. cimpbell. 
Thi^comraunichtion was' not'disseminated outside of the FBI. 

in xerox copy of a teletype dated April 30, 1973, 
from Acting director. FBI. to M* ^UeWing. 

containing instructions for interview of^Dr. ^ Qwledge ol thls 

'SA supervisory personnel jitk* 2 Gebhardt, J. R. Wagoner,* 

communication were E. S. Mil ' Jr and L. E. Belange^#^ 

r a Nuzum D. E. Moore, F. S. Putman, Jr., ana w. • 

1 acting 9 for S£ A^nf SsocL te* Direct or Mark Felt. 

J This^communication was not disseminated outside of the FBI- 
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11, Xerox copy of a teletype dated May 1, 1973, to j. - 
Acting Director, FBI, Xrom the Los Angeles Office, setting 
forth contact with Irving Shimer, attorney for Dr. Fielding. 
Attached to this communication is an intra-FBI informative note 
\ d?ted May 2, 1973. SA supervisory personnel within FBIHQ-- . 4 . 
hAvine knowledge of this communication were W, R. Wannall, • 

St R. Wagoner, W. G. Campbell and J. R. Hagy. This communication 
vt .3 disseminated to Deputy Assistant Attorney General Kevin T. 
Maroney with the administrative data deleted. 

Since the FBI does not know, in every instance, the 
identity of individuals in other Governmental agencies having 
recess to disseminated material cited above, it is respectfully 
auggested that you may wish to query those agencies as to the 
• identity of individuals who had access to the above FBI material. 
There is no information in FBI files which would identify any 
individual within or outside of the FBI who was informed verbally 
of FBI contacts with Dr. Fielding. 

Item three of referenced memorandum set forth your 
request for a report on the authorization to interview 
Dr. Fielding, which was to include interviews of W. B. Soyars, 
Clyde Tolson and identification and interviews of all others 
who suggested, requested, approved or authorized the Fielding 
interview. This request is being handled separately and results 
will be promptly submitted to your office. * 


Enclosures (11) 




a. ^ 








Prosecution Force 




NOTE : 

WSPF, by memorandum dated 4/19/74, has requested copies 
• of Bureau documents pertaining to contacts by the Bureau with 
Dr. Lewis J. Fielding/analyst of Daniel Ellsberg. WSPF also - .• 

'*■ desired to know the identities of all the persons, departments 
or agencies, either within or outside the Bureau, who received 
copies of memoranda reflecting the Fielding contacts or were 
informed of said contacts verbally. Copies of Bureau documents 
described above are being furnished in compliance with this 
request and FBI Supervisory Agent personnel whose initials appear 
on these documents are being identified to WSPF as persons 
t > within the Bureau having knowledge of the Fielding contacts. 

■ " Of course, we cannot identify for WSPF those individuals either 

within or without the Bureau who were informed verbally of Bureau 
contacts with Fielding and WSPF being so advised. Portion of 
WSPF memorandum which requested interviews of former Assistant 
Director Soyars and Associate Director Tison is being bandied 
separately and memorandum requesting authority for such interviews 
being prepared separately. 


\ . r , • • 
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7»' -jni. -JIJii'ZD .STATES ulSTicICT COURT 
FOR THE DISTRICT OF COLUMBIA-— 


DANIEL ELLSBERG, et al.. 

Plaintiffs, 



FlLTO nri — •( ** 

lUl b,a 


. ,--rr p, UAViY 

CLLaK 


V. 


) Civil Act ion__No.._187 9-72- 


JOHN >3 -MTTr-HP.T.T,. et al., 

Defendants. 


) 

) 

) 

) 


DEFENDANTS' SECOND OPPOSITION 
TO PLAINTIFFS' MOTION TO 
• COMPEL ANSWERS TO INTERROGATORIES 

Statement 


n< 


=Lr6£>— 


L. This action was instituted by the plaintiffs herein 

s'eking monetary damages, and asserting a violation of their 

constitutional rights under the First, Fourth and Sixth 

Amendments to the Constitution; their statutory rights under 

1C U.E.C. £ CISCO and 47 U.3.C. 5 COS and sewkiny to invoke 

1 / 

the jurisdiction of this Court under 28 U.S.C. § 1331(a). 

The facts upon which this action was originally grounded arose 
out of the companion criminal case United States v. Anthony 
Joseoh Russo and Daniel Ellsbercr, No. 9373-CD-WMB (C.D. Cal.) 

■ 1 --"--—-- 1 J 

in which two of the plaintiffs herein, Ellsberg and Russo, 

were indicted on charges of misappropriation of Government 

property, improper disclosure of defense information, and 

2 / 

conspiracy in violation of 18 U.S.C. 641, 793 and 371. • In 


i 


i 


, this| 


I/By stipulation of counsel filed June 13, 1973, 
action-was dismissed as to plaintiff Morton H. Halperin, with¬ 
out prejudice. 

2/This indictment was subsequently dismissed by the 
district court on Mav 11, ! Q 73. 





















that suit the Government disclosed, pursuant to the Court's 
order, that while there had been no surveillance or incidental 

V 

overhears of the defendants or their premises by the Govern- 

i ; 

ment, there had been two incidental overhears of conversations 
involving the defendants' consultants or attorneys during the 
period'«tehey were assisting or representing the defendants. 

Following this disclosure by the Government, the plainj 

! 

tiffs Iverein instituted the present action on September 19, 

1972, alleging that "... wire and oral communications of 

| 

the plaintiffs other than Ellsberg and Russo have been over- 

i 

heard by means of unwarranted electronic surveillance and 
interceptions by the defendants from June 19, 1968 to the 
date of this complaint, and that such overheard conversations 
included matters relevant to the defense of Ellsberg and Russo," 
(Comp. 27) and were in violation of plaintiffs' statutory 
and constitutional rights. (Comp. 28). The plaintiffs fur¬ 
ther alleged that "... [s]uch surveillance also constituted 
a violation of the rights of plaintiffs Ellsberg and Russo 
to the effective assistance of counsel guaranteed by the Sixth 
Amendment, and the rights of the other plaintiffs to freedom 

H 

of speech guaranteed by the First Amendment." (Comp. 29)• 

At the same time the plaintiffs filed their Complaint 
they propounded interrogatories to the defendants inquiring 
as to whether any of the defendants had "... since June 19, 
L*968, authorized, procured, conducted, or received any eleg- 
tjronic surveillance or other overhearing of wire or oral 
conversations made by or to any of the [plaintiffs other than 
Ellsberg and Russo]." (Pis. Int. No. 1). In response to 


2 





these interrogatories, the defendants interposed their objec¬ 
tions, asserting in effect, that the electronic surveillances 
upon which this action was predicated—the two incidental 
overhears of conversations involving plaintiffs Ellsberg and 
Russo's attorneys or consultants in the companion criminal 
case—were authorized by the President, acting through the 
[ttorney General, to obtain foreign intelligence information 
leemed essential to the security of the United States, and 
were therefore lawful and not violative of plaintiffs' con¬ 
stitutional or statutory rights. (Def. Obj. No. 1). The 
defendants further asserted that such lawful surveillances 
did not confer standing upon the plaintiffs to inquire into 
the matters set forth in their interrogatories propounded 
to the defendants. (Def. Obj. No. 2). 

In support of their objections, and in opposition to 
the plaintiffs' motion for an order compelling the defendants 
to provide answers to their interrogatories, the defendants 
submitted to this Court for its in_ camera review the logs of 
and the authorizations for the surveillances in question, and 
urged the Court to make an camera determination as to the 

i 

lawfulness of such surveillance. Following full briefing and 
argument on this issue, this Court entered an order on 
August 2, 1973, finding inter alia that the surveillances in 
question were authorized by the Executive for foreign intel¬ 
ligence gathering purposes, deemed essential to the national 
recurity, and thus were lawful, and not violative of the 
Jlaintiffs' constitutional and statutory rights. (Order of 
August 2, 1973 at 2). The Court further found that as the 
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. plaintiffs [had] not alleged any facts or circumstances, 

I 

apart from the two overhearings aforesaid, which would give 
them standing or otherwise entitle them to discovery with 

i " 

respect to any electronic surveillance of them from the period 
June 19, 1968 to date, . . . their motion for an order compel- 


r g tl 
.. 

r * 


\4nq the defendants to answer interrogatories should be denied 
(Ibid.) 


2, Apart from the above determination by this Court as 
to the lawfulness of the two earlier overhears of consultants 

i 

or attorneys in the companion criminal case, plaintiffs filed 

i 

ar. amended complaint on June 19, 1973, alleging that "... 
wire and oral communications of each of the plaintiffs [in¬ 
cluding Ellsberg] have been overheard by means of unwarranted 
electronic surveillance and interception by the defendants 
from June 19, 1968 to the date of this complaint . . 

(Amend. Comp. 21). The defendants responded to this allega¬ 
tion on June 29, 1973, by admitting . . that the convei&a- 
tions of plaintiff Daniel Ellsberg were incidentally over¬ 
heard on a national security electronic surveillance conducted 
by the Federal Bureau of Investigation on the telephone 

J 

•located at* *the residence of Dr. Morton Halperin, 8215 Stone 
Trail Drive, Bethesda, Maryland” (Ans. to Amend. Comp. 31) 
but denying "... that the conversations of any other present 
plaintiff were, at any time, overheard as a result of such 

i verage of the telephone located at the Halperin residence." 
id. 


Thereafter, on August 8, 1973, the plaintiffs propounded 
further interrogatories to the defendants inquiring as to 
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whether the defendants had u . 


. since June 19, 1968, 


authorized, procured, conducted or received any electronic 
surveillance or other overhearing of wire or oral communica- 
tions made by or to [plaintiffs Ellsberg or Russo]" (Further 
Int. 5 I) and if so, the date, subject, location and method of 
such j$.\^r veil lance and the defendants' authorization for such 
actions. (Id. at 52). The plaintiffs also sought the names 

f ~ f 

the persons who participated in such surveillance, as 
well as the name of the custodian of the logs and the authoriz¬ 
ations for such surveillance. ( Ibid .) The defendants inter¬ 
posed their objections to such discovery and asserted that 
"[t]he national security surveillance of the ... telephone 
installation of Dr. Halperin at 8215 Stone Trail Drive was 
authorized by the President of the United States, acting 
through the Attorney General, in the exercise of his authority 
relating to the Nation's foreign affairs, and was conducted 
for foreign policy purposes and was deemed necessary to pro¬ 
tect national security information against foreign int ell i genr'A 
activities and as such was lawful and not violative of any 
provision of the Constitution of the United States or the 


provisions of any Federal statute ... [and] [p]laintiff 
Ellsberg is therefore not entitled to any discovery in support 
of his action which is grounded solely upon a lawful elec- 


37 . 


tronic surveillance" (Def. Obj. to Further Dis. 5 I). 


/. 



3/The defendants further asserted that as plaintiff Russo 
d not been overheard on the surveillance of Dr. HalperinI" 


and had not alleged any other facts or circumstances which!• 
would give him standing or otherwise entitle him to discovery 
with respect to any electronic surveillance of himself for the 
period June 19, 1968 to date, he was not entitled to any dis¬ 
covery in support of his action under the rule of the Order of 
vr'ooc-iiote coiicinuea on rollowing page) 
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.Tho plaintiffs now seek an order from this Court, pur¬ 
suant to Rule 37, Federal Rules of Civil Procedure, compel¬ 
ling the defendants to provide answers to the further inter— 

: 1 

rogatories propounded to them, , i 
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In response to the plaintiffs 1 motion to compel answers 

! 

to theitT further interrogatories, the defendants herein have 
submitted to this Court for its in camera inspection the 

I 

recruest and authorization for the telephone surveillance of 

“ i 

Dr. Morton H. Halperin, over which plaintiff Ellsberg was 

\ 

incidentally overheard, and the affidavit of Dr. Henry A. 
Kissinger setting forth the facts and circumstances necessi¬ 
tating this surveillance. And, based upon this in_ camera 
submission, the defendants assert that (1) the surveillance 
of Dr. Halperin's home telephone was conducted for foreign 
policy purposes to protect national security information 
against foreign intelligence activities, and as such was 
lawful and not violative of the constitutional or statutory 
rights of the subject or of the plaintiff Ellsberg, by 
virtue of his incidental overhear on that surveillance, and 
(2) that such lawful surveillance does not provide plaintiff 
Ellsberg or the other plaintiffs in this action with sufficient 


Footnote continued from preced ing page 

3/this Court of August 2, 1973. (Def. Obj. to Further 
Els. 52). The defendants also asserted that under the rula 
of the Order of this Court entered on August 2, 1973, nonejof 
the plaintiffs in this action have standing to seek any dis¬ 
covery in this suit—except plaintiff Ellsberg whose standing 
is the subject of the present motion. (Def. Obj. to Further 
Dis. S3). 
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standing to compel the discovery of the defendants sought 

"V*\ >• i—i -I n “—^ 


The Electronic Surveillance of Dr. Morton H. Halperin 
Was Lawful—And Thus Not Violative Of Plaintiff 
Ellsberg's Constitutional Or Statutory Rights—In 
That It Was Conducted For Foreign Policy Purposes 
And Was Necessary To Protect National Security 
Information Against Foreign Intelligence Activities . 

I 

t 

W i 

% 

Tl}£ lawfulness of the surveillance of Dr. Morton H. 
Halperin can best be assessed by first briefly considering 

i, 

the facts and circumstances which existed during the time of 

ii 

the surveillance, and which, by their compelling nature, ren 
dered its use both reasonable and appropriate. 



4/This Court may properly determine the lawfulness of 
the electronic surveillance of Dr. Halperin—over which plain¬ 
tiff Ellsberg was incidentally overheard—upon an ex parte , 
in camera examination of the authorization for such surveil¬ 
lance and the affidavit of Dr. Henry A. Kissinger. As Mr. 
Justice Stewart stated in his concurring opinion in Giordano 
v. United States , 394 U.S. 310, 313 (1969), in determining 
whether the surveillance in question did violate the Fourth 
Amendment ". . .we did not in Alderman , Butenko , or Ivanov 
snfl vja do not today, specify the procedure that the District 
Courts are to follow in making this preliminary determination. 
We have nowhere indicated that this determination cannot ap¬ 
propriately be made in ex parte , in camera proceedings. 

Nothing in Alderman v. United States , Ivanov v. United States 
or Butenko v. United States ante, p. 165, requires an adver¬ 
sary proceeding and full disclosure for resolution of every 
issue raised by an electronic surveillance. Taalianetti v. 
United States , post , p. 316." Moreover, as this court ob¬ 
served in United States v. Hoffman , 334 F. Supp. 504, 516 
(D.D.C. 1971), "[ujpon examination, in camera , of the docu¬ 
ments submitted in the sealed exhibit, the Court deems it 
appropriate to make the required preliminary determination of __ 
whether any of the conversations of the defendant were oved- 
hfeard in violation of his Fourth Amendment rights. An evi-j 
Antiary hearing is not required to make that determination." 
Accord, United States v. Clay , 430 F.2d 165 (5th Cir. 1970)!; 
United'States v. Brown, 317 F. Supp. 531 (E.D. La. 1970). 
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A. 


The Facts and circumstances Necessitating 
The Surveillance Of Dr. Halperin 
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1. The early months of 1969 were particularly sensitive 
Lmes with regard to the formulation of this country's foreign 
jlicies and the establishment of our future relations with' 
other nations. During this period, policies were being con¬ 
sidered which would establish this country's fundamental 

i 

approach to major foreign policy issues such as the United 

! 

States' strategic posture. Strategic Arms Limitation Talks 
(SALT), Vietnam and many other national security issues. 
Because of the sensitive nature of these matters, the secrecy 
of each was of vital importance, and the success or failure 
of each program turned in many instances upon the maintenance 
of the necessary security. However, notwithstanding the 
critical need for such security during this period, the 
Government was confronted with leaks to the press of documents 
which were considered of the greatest importance to the 
national security. These included discussions of National 
- Security Council deliberations, intelligence information, 
negotiating positions and specific military operations. In 
several cases, significant consequences resulted from these 

p 

premature releases of internal policy deliberations as well 

f 


Is the obvious benefit the release of such classified infor¬ 
mation had for potential enemies of this country. 
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2. In early May, 1969, after several such unauthorized 
disclosures of classified information had occurred, the 
President consulted with the then Director of the Federal 
Bureau of Investigation, J. Edgar Hoover and the then Attorney 

meral, John N. Mitchell concerning methods to be employed 

j 

deal with this problem. And as a result of that meeting^ 
a decision was reached by the President to utilize electronic 
telephone surveillances to seek to determine the source or 
sources of such disclosures. Since in most cases access tc* 

i 

the classified information which had been disclosed to the 
press was limited to a few officials and employees within 
che Government, Dr. Henry A. Kissinger, then.Special Assistant 
to the President for National Security Affairs was directed 
by the President to provide the Federal Bureau of Investiga¬ 
tion with the names of certain individuals who had such 
access. One of the names provided to the Federal Bureau of 

Investigation by Dr. Kissinger's office was that of Dr. Morton H. 

5/ 

Kalperin, then a member of the. National. Security Council ptaff . 

3. On May 12, 1969, a request for authorization to in¬ 
stitute an electronic surveillance on the home telephone of 


5/Dr. Halperin's name was provided to the Federal Bureau 
of Investigation primarily because of his extensive exposure 
to classified information. As Chief of the National Security 
Council Planning Group, Dr. Halperin was a key figure in the 
(Organization, substantive preparation and processing of 
ijational Security Council policy reviews, and the broad 
scope of his assignments involved him in nearly all the 
fundamental policy issugs during the formative and crucial 
early months of 1969. Dr. Halperin served on the staff of 
the National Security Council until September 20, 1969, and 
continued as a consultant to the National Security Council 
unti3 2Q70. 
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Dr. Halperin, located at 8215 Stone Trail Drive, Bethesda, 
Maryland, was transmitted from Mr. Hoover to the then Attorney 
General, John N. Mitchell, and approval for the surveillance 
was granted the same day. The electronic surveillance of 



. Halperin's home telephone also commenced on that day. 


However, notwithstanding this and other investigations; 

€ 

being conducted by the Federal Bureau of Investigation, and 
additional governmental efforts to curb the unauthorized 
disclosure of classified information, press leaks involving 
the most sensitive of foreign policy matters continued 
through 1969, 1970 and 1971, and the surveillance of Dr. 
halperin was thus continued throughout this period. In early 
1971 , however, a decision was reached that the surveillance 
of Dr. Halperin and others was no longer proving suffi¬ 
ciently helpful to justify their continuation, and on 
February 10, 1971 the electronic surveillance of Dr, Halperin 
was discontinued. 
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B. 


The Surveillance of Dr. Halperin Was Not 
Violative of His Fourth Amendment Rights 
Or The Constitutional Rights Of 
Plaintiff Ellsberg Who Was Incidentally 
Overheard On Such Surveillance 


Against this background of facts and circumstances exist- 
iyfg^’durTng the time of the surveillance of Dr. Halperin, the 
sntral question presented by the plaintiffs’ present motion 
is' whether the electronic surveillance of Dr. Halperin—over 
which plaintiff Ellsberg was overheard—which was conducted 

!i 

by the Executive for foreign policy purposes and for the 

: i 

protection of national security information against foreign 

intelligence activities was and is lawful, and not violative 

7/ 

of the Fourth Amendment. - We believe, for the reasons we 
will discuss, that such actions were and are lawful. 

1. In seeking to explore the authority of the President 

9 

to conduct the electronic surveillance over which plaintiff 
Ellsberg was overheard, the relevant inquiry must center upon 
what constraints the Constitution, under the Fourth Amendment, 


2 /1t would appear that it was the intention of the 
Supreme Court in United States v. United States District 
Court , 407 U.S. 297 (1972) to specifically reserve this ques¬ 
tion. In that decision the Court observed that "[i]t is 
important at the outset to emphasize the limited nature of 
the question before the Court. * * * (T]ne instant case 
requires no judgment on the scope of the President’s surveil¬ 
lance power with respect to the activities of foreign powers, 
within or without this country, [for] * * * [t]here is no 
evidence of any involvement, directly or indirectly, from a. — 
foreign power.” Id . at 303-309. And in its conclusion, tl$e 
Court reiterated the scope of its decision by stating that! . 

J [a]s stated at the outset, this case involves only the 
omestic aspect of national security. We have not addressed, 
and express no opinion as to, the issue which may be involved 
with respect to activities of foreign powers or their agents.” 
Id. at 321-322. 
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imposes upon such exercise of authority by the Executive. Or 
stated differently, was the warrantless electronic surveillance 
conducted herein permissible, within the meaning of the 
Fourth Amendment, where it was specifically authorized by the 
President, acting through the Attorney General, in the exer¬ 
cise of his authority relating to the conduct of foreign 

ym I 

affairs and was deemed essential for the protection of national 
security information. 

The resolution of this inquiry as to the propriety of 
the Executive's actions taken for foreign policy purposes, 

can only be judged by first viewing these actions: (1) in 

1 

terms of the constitutional duties and authority of the 
President for the conduct of the Nation's foreign affairs, 
and (2) in light of the practices of past Presidents in ful¬ 
filling their constitutional responsibility for the protec¬ 
tion of the national security. 

Since the time this Nation was founded, courts have 
recognized that the President, as Chief Executive, possesses 
certain powers which are not dependent upon a specific legis¬ 
lative grant of authority from the Congress but derive from 

3/ 

the Constitution itself. As the Court stated in Marburv v. 
Madison, 1 Cranch (5 U.S.) 137, 165-166 (1803): 


i- 


By the Constitution of the United States 
the President is invested with certain 
important political powers, in the exer¬ 
cise of which he is to use his own 
discretion, and is accountable only to 
his country in his political character, 
and to his own conscience. 


I 


• t 


8 /See, e.g ., Chicago & Southern Air Lines, Inc , v. 
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v. Curtiss-V?richt Corp ., 299 U.S. 304, 319-320 (1936); 
Cafeteria V7orkers v. HcElrov , 367 U.S. 886, 890 (1961) ; In re 
Debs. 158 U.S. 564 (1895). 
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Later, the Supreme Court in United St ates v. Belmo nt, 301 U.S. 
324,*328 (1937), recognized the existence and extent of one 
of the President's powers, when it held that "the conduct of 
foreign relations was committed by the Constitution to the 
political departments of the government, and the propriety of 
what may be done in the exercise of this power [is] not sub¬ 
ject to judicial inquiry or decision. ,,— 

^ Similarly, the President, in his dual role as Commander- 


in-chief of the Armed Forces and Chief Executive possesses 

I 

still another serious power and responsibility—that of safe- 

I 

guarding the security of the Nation against foreign aggression. 

In fulfilling these responsibilites, the President must, 
of course, exercise an informed judgment. This in turn implies 
both the power and the duty to utilize all of the investiga¬ 
tive resources at his disposal to guide his conduct"of foreign 
affairs and to ensure the protection of the national security. 
See, e.g ., Totten v. United States , 92 U.S. 105 (1875). 

Because in recent years the growing complexity and sophisti¬ 
cation of modern society has added to the recognition that 
more sophisticated techniques were required for protecting 
the national security. Presidents of the United States, for 
over thirty years, have recognized the need for, and utilized, 
warrantless electronic surveillance, when necessary, where 
the national security was involved. See generally, Rogers, 

The Ca«e for Wiretapping , 63 Yale L.J. 792, 795-796 (1954)y_ 

I t 

Irownell. The Public Security and Wiretapping . 39 Cornell L.J. 
195, 199 (1954). Thus, it is against this background of 


9/See also, Oct^cn v . Central 

\ «*■ «*• / i jin OOu o C u l ‘J b V# r | OXl) 


Leather Co .. 246 
u.3. 2u3 (1942). 
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powers and practices of the President in the conduct of 
foreign affairs that the current actions of the Executive 
in conducting electronic surveillances for the protection of 
national security information must be judged under the safe- 
the Fourth Amendment • 

1 2. Any discussion of the constraints of the Fourth • 

Amendment must begin with the proposition that the Fourth | 
Amendment does not prohibit all warrantless searches and 
seizures, for there is no constitutional requirement that 
there must always be judicial authorization before a search 
or seizure can be made.— / Nor does it prohibit all searches 
and seizures where the traditional requirement of "probable 
cause" does not exist. See Camara v. Municipal Court., 3S7 
U.S. 523 (1967). But rather, ". . . the central inquiry 
under the Fourth Amendment [is] the reasonableness in all 
the circumstances of the particular governmental invasion of 
a citizen's personal security." Terry, v. Ohio, s up ra, at 19. 
See also, Elkins v. United States , 364 U.S. 206, 222 (1960). 
For as the Court observed in Cady v. Dorobrowski, 41 U.S.L.W. 
4995, 4996, (U.S. June 21, 1973), ”[t]he ultimate standard set 

forth in the Fourth Amendment is reasonableness." Therefore, 


ft 


1n/Rpe e JL q. . Carroll v. United States , 267 U.S. 132 (1925); 
McDonald v. United States , 335 U.S. 451 (1948); Brineag r. v. 
i Un ited~~States , 338 U.S. 160 (1940); Cooper v. Californ ia ,386 
u# s. 53 (196^) ; W arden v. Hayden , 387 U.S. 294 (1967); Cbp.m e l _ 
v*. California , 395 U.S. 752 (1969); Terry v. Ohrp, 392 UjS. 1 

I (1968) . The seizure of contraband goods under civil process 
is not*subject to the warrant requirement of the Fourth Amend¬ 
ment. Bovd v. United States, 116 U.S. 616, 623-624 (1886); 
Murray's Lessees v. Hoboken Land and improvement Co ., 18 How. 
(59 U.S.) 272, 285 (1855). Nor is it required that every 
search that yields evidence of criminal conduct be supported 
by a prior warrant. Abel. v. United. States, 367 U.S. 217 (I 960 ' 
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by itjs terms, the Fourth Amendment does not mandate a ncid 
standard by which governmental actions are to be judged in 

i % 

terms of absolutes, but instead requires the application of 
a rule of flexibility in which the Court must "... examine 
[the then competing circumstances] and balance the basic 

lues*at stake. . ." United States v. United States Distri ct 

urt , supra , at 314. ■ | 

3T in the present action, the conduct to be weighed by 

the constraints of the Fourth Amendment is that of the Execu¬ 
tive in conducting electronic surveillances for the protec¬ 
tion of national security information, and the competing value 
to be considered in light of such conduct is, of course, the 
right of individuals ". . . to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures. ...” While the plaintiffs will, no doubt, 
make the argument that the rights of the individual must be 
superior to the needs of the Executive, this conclusion, we 
believe, fails to consider fully the requirements in general 
of the Executive to fulfill the fundamental duties placed 
upon him by the constitution for the conduct of the Nation s 
-foreign affairs and for the protection of the national security, 
and those needs in particular which necessitated the conduct 
of the electronic surveillance which was instituted in the 
present case. Therefore, to balance squarely the competing 
interest presented by this litigation, full consideratioi 
must be given to those circumstances and events which, ii 
this case, precipitated the telephone surveillance of 
Dr. Halperin, over which plaintiff Ellsberg was overneard. 
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Looking to the events and circumstances, discussed in 
Part.A, supra , which existed at the time of the electronic 
surveillance of Dr. Halperin, the facts demonstrate that 
during this period substantial disclosures of classified and 
highly sensitive governmental information were occurring on a 
continuing basis, and daily news accounts setting forth in 
(etaTT"facts relating to such disclosures were appearing 

Regularly in the national press. j 

The immediate results of such disclosures were threefold. 
First, the disclosures created a severe difficulty for the 
President in seeking to make foreign policy decisions based 
upon full and frank discussions among all his advisors within 
the Government, for few if any discussions or recommendations 
made to the Executive appeared truly protected from, the 
possibility of subsequent disclosure in the news media. 
Secondly, in each of these areas of concern, serious adverse 
consequences were precipitated on many occasions by the 
untimely and premature disclosure in the press of confidential 
foreign policy deliberations. Last, and no doubt the most 
detrimental, was the obvious benefit the disclosure of such 
information provided the potential enemies of our country, 

- who, for the price of a daily newspaper, could become privy 
to the innermost deliberations of the Executive, and without 
the necessity for resorting to covert intelligence gathering 


activities, obtain some of the most restricted and highly 

11 / 


classified information within the Government. 


r 


'n/ T he actions of an agent in obtaining restricted mfor- 
matiorTfrom the news media’and transmitting it to some foreign 
power for subsequent use against this country, is clearly a 
"foreign intelligence activit[y]" within the meaning of 18 U.S.C. 

r< ^ ^ ' c- ~j o — 'Z £-JU.iw xiliOililii'w LtJii L/GCill ODUd Hlv-iU. 

by this agent through direct covert intelligence activities. 
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It was thus upon these facts that the decision was made 
* by the Executive in early May to institute electronic surveil¬ 
lances to locate the source or sources of such unauthorized 
disclosures, and upon the principal criteria of access to such 
information, that the surveillance was instituted upon Dr. 
Halperin. 

J in considering the reasonableness of this action oy the 
Ixecutive—conducting electronic surveillances for "the j 
protection of national security information against foreign 

i 

intelligence activities"—which by its nature presents a 
question of first impression, it is instructive to consider 
the findings of other appellate and district courts which 
have considered the parallel question as to the reasonableness 

of warrantless electronic surveillances conducted by the 

« 

Executive for "foreign intelligence gathering" purposes. In 
one of the first decisions to consider and uphold the lawful¬ 
ness of such surveillances by the Executive, the Court in 
TTnited States v. Clay , 430 F. 2d 165, 172 (5th Cir. 1970), 
reversed on other grounds, 403 U.S. 698 (1971), stated that 
" [n]o one would seriously doubt in this time of serious 
international insecurity and peril that there is an imperative 
'necessity for obtaining foreign intelligence information, 
and we do not believe such gathering is forbidden. by the 
Constitution. ..." And in their most recent decision, 
on this subject—which reflects the conclusion of all courts^ 

I which, to date, have considered this question the Courtjof 
' Appeals for the Fifth Circuit observed in united State s, t. 
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■ Brown, No. 72-2181 (5th Cir. August 22, 1973) that . . 
because of the President's constitutional duty to act for 
the united States in the field of foreign relations, and 
his inherent power'to protect national security in the context 
of foreign affairs, we reaffirm what we held in united state s. 
C lay, supra , that the President may constitutionally 


authorize warrantless wiretaps for the purpose of gathering 
foreign intelligence. (Slip Op. at 16). Accord, United 
States v. nntenko and Ivanov . 318 F. Supp. 66 ( (D. N.J. 1970) 
reVd on other grounds. No. 72-1741 (3rd Cir. .June 21. 1973): 
to) ted States v. Enten . criminal Case No. 166-71 (D.D.C. 
aff'd. on different grounds in part and vacated in part, 

-,:o. 71-1774 (D.C. Cir. June 29, 1973); United Sta tes, v. Brown. 

317 F. Supp. 531 (E.D. La. 1970). 

Thus, the determination of reasonableness in the actions 

of the Executive in the conduct of warrantless electronic 
surveillances for "foreign intelligence gathering" purposes 
would appear to dictate the conclusion as to the reasonableness 
of his actions in seeking "to protect national security 
information against foreign intelligence activities." for^ 

.in conducting the latter, as with the former, the need for 
such activity is no less compelling, and the rationale for 
the recognition of such authority no less applicable. 

moreover, the absence of a distinction between all- 
electronic surveillances conducted by the Executive in 
conjunction with his constitutional authority for the conduct 


r 


of foreign affairs and for the protection of the national 
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security is reinforced by the recent decision of this Court 
in Zweibon v. Mitchell , No. 2025-71 (D.D.C. July 20, 1973). 
There, in upholding a warrantless electronic surveillance 
by the Executive of a domestic organization whose continued 
activities threatened the relations between this country and 
die Soviet Union, this Court observed, in taking a broad - 
Overview of "foreign" national security surveillances, thatj 
"[n]o^prior authorization from a court is necessary where, 
as in this case, electronic surveillances relate to the 
foreign aspects of our national security. (Slip Op. ®t 1 ) 

The Court further observed that "[t]he electronic surveillances 
were installed in this case under the constitutional authority 
of the President over the conduct of foreign relations and his 
inherent power to protect our national security. Based upon 
the facts of this case the surveillances, without prior 
judicial authorization, were reasonable within the meaning 
of the Fourth Amendment, and were thererore lawful. Ibi d. 

4. Thus, upon the authorities cited, it is abundantly 
clear that the conduct of electronic surveillances by the 
Executive "to protect national security information against 
foreign intelligence activities" was and is not "unreasonable" 
within the meaning of the Fourth Amendment. Nor was it "un¬ 
reasonable" to utilize such authority in conducting an 
electronic surveillance of the home telephone of Dr. Halpenn 
—over which plaintiff Ellsberg was overheard—where its 
purpose was to attempt to locate the source or sources oi 
unauthorized disclosures of classified information which 
impaired the ability of the President to conduct foreign 

a.id prej^diceu the »iacionai security. And it there 
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fore, follows that such surveillance was not violative of 
the Fourth Amendment rights of Dr. Halperin. the subject of 
the surveillance, or of the rights of plaintiff Ellsberg who 
was incidentally overheard thereon. 



C. 

National Security surveillances Authorized 
By The Executive Are Not Violative Of Title 
III Of The Omnibus Crime Control And Safe 
streets Act. 18 U.S.C. 2510-2_520- 


I 


Similarly, the statutory rights of plaintiff Ellsberg 
under Title III of the Omnibus Crime Control and Safe streets 
Act, 18 U.S.C. §§ 2510-2520 were not violated by the incidental 
overhear of his conversations on the national security electronic 
surveillance of Dr. Kalperin in that such surveillance was con¬ 
ducted by the Executive for the protection of national security . 

information against foreign intelligence . ac — v 

1. Title III of the Omnibus Crime Control and Safe Streets 
Act, 18 U.S.C. §§ 2510-2520, authorizes the use of electronic 
surveillance for classes of crimes.set forth in Section 2516 
and further establishes in Section 2511 prohibitions and pen¬ 
alties for violations of the provisions of this Act. Specified 
within this Section, however, are five categories of conduct 
which are either not unlawful or not regulated under the Act's 
restrictions. The first four such categories stated in Section 
2511 ( 2 )(a-d) set forth specified classes of interception and 
conduct which "shall not be unlawful under this chapter." The 
fifth category, however, unlike the preceding four whiclf pro¬ 
vide exceptions to the Act's coverage, enunciates a class of 
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. conduct which is not to be regulated by the penalties and 
prohibitions set forth in the Act. specifically, the pro¬ 
vision provides, as set forth in Section 2511(3), that: 

Nothing contained in this chapter or in 
section 605 of the Communications Act of 
1934 (48 Stat. 1143; 47 U.S.C. § 605) 
shall limit the constitutional power 
of the President to take such measures 
as he deems necessary to protect the 
Nation against actual or potential attac 
or other hostile acts of a foreign power, • 
to obtain foreign intelligence information 
deemed essential to the security of the 
United States, or to protect national 
security information against foreign inte 
' ligence activities. Nor shall anything 
contained in this chapter be deemed to 
limit the constitutional power of the 
President to take such measures as he 
deems necessary to protect the united 
States against the overthrow of the 
Government by force or other unlawful 
means, or against any other clear and 
present danger to the structure or exist- 
ence of the Government. . • • 

Thus, through this provision, Congress has by its terms 
disavowed any attempt to legislate either affirmatively or 
negatively with regard to the national security powers of 
the president, and specifically to legislate with regard to 
the authority of the Executive to conduct electronic surveil¬ 
lance pursuant to his national security powers. The inten 
'of the congress in carving out of the statute's coverage a 
class of conduct which would not be regulated by the Act's 
prohibitions is best demonstrated by the colloquy on the 
Senate floor between senators Hart, Holland and McClellan 
regarding Section 2511(3). 
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"Mr. Holland . . . The section [2511(3)] 
from which the Senator [Hart] has read does 
not affirmatively give any power ... We 
are not affirmatively conferring anv powe r_ 

upon the President. We are simply saying 

that nothing herein shall limit such pov/er 
as the President has under the Constitution 
... We certainly do not grant him a thing. 

"There is nothing affirmative in this 
statement. 

"Mr. McClellan. Mr. President, we ma ke 
it understood that we are n o t trying to take 

anything away from him. 

"Mr. Holland. The Senator is correct. 
"Mr. Hart. Mr. President, there is no 
intention here to expand by this language 
a constitutional power. Clearly we could 
not do so. 

"Mr. Hart . . . However, we are 
agreed that this language should not be . 
regarded as intending to grant any authority, 
including authority to put a bug on, that 
the President does not have now. 

" Tn addition. Mr. Presiden t as I think. 
our exchange makes clear, nothin g in Section 
(3^ even attempts to define the limits 


of the President's nation al secuncv oow^l. 

under present law which I ha v e always found 

extremely vaaue . . ♦ Section 2511(3) merely 

sa ys that if the president has such a power, 

then its exercise is in no w a y affected b v. 

Title ill ." (Emphasis supplied) 114 Cong. 

Rec. 14751 (May 23, 1968) 1^/ 

It is therefore apparent from this discussion of Section 
2511(3), that as Senator Hart's conclusion denotes, whatever 

i 

powers the Executive possesses to conduct electronic surveil- 


12/Moreover, as is reflected in the Senate Report accom¬ 
pany^ this legislation, "[Section 2511(3)] is intended to 
reflect a distinction between the administration c omes LC 
criminal legislation not constituting a danger to the structure 
or existence of the Government. Where foreign affairs and 
internal security are involved, the proposed system ox co^Xt. 
ordered electronic surveillance envisioned for the adminis¬ 
tration of domestic criminal legislation is not intenaec 
necessarily to be applicable." S. Rep. No. 1097, 90th Cf^ng. 

2d Sfess. 94 (1968). 
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lance. . . its exercise is in no way affected by Title 
III." ( Ibid .) 

2. The Supreme Court in its analysis of the legislative 
history of Section. 2511 (3) in united States v. United Stat es. 
District Court , supra , reached the same conclusion as that 

gmmove as to the inapplicability of the Act's coverage ^ 
the conduct of national security electronic surveillancej 
by- the-Executive. Specifically, the Court concluded in its 
discussion of this provision that while Section 2511(3) con¬ 
stitutes ". . .an implicit recognition that the President 

does have certain powers in the specified areas" (407 U.S. 
at 303) * * * " [w]e . . . think the conclusion inescapable 

that congress only intended to make clear that the Act 
simply did not legislate with respect to national security 

surveillances. 11 l£i* 306. 

The conclusion enunciated by the supreme court was 
earlier reached by the Court in united states u. Smith , 321 
F. Supp. 424 (C.D. Cal. 1971), in its determination as to the 
scope of the Act's coverage. There, the court observed that: 

The major thrust of the relevant portion 
of this Act makes electronic eavesdropping a 
federal crime punishable by a fine of ? ig '° ' 

or imprisonment of up to five years, or both. 
However, there are certain exceptions, and 
under these limited circumstances electronic 
eavesdropping is not a federal crime. The por¬ 
tion quoted above [18 U.S.C. 2511(3)] provides 
for one of these exceptions. Thus, the Presi-. 

. dent does not commit a crime under this 

f statute when he authorizes electronic surveil- 
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II. 


The Plaintiffs Are Not 
Entitled To Any Discovery 
in The Present A ction 

The plaintiffs in the present action are not entitled to 
the discovery they are presently seeking as to whether the 
defendants have "... since June 19. 1968 authorized, pro- 
StfPSWT'fconducted or received any electronic surveillance or 


fther overhearing of wire or oral communications made by orj 


to (plaintiffs Ellsberg and Russo]" (Further Int. 3D and if 
so. the date, subject, location and method of such surveil¬ 
lance and the defendants’ authorization for such actions. 

(Id. at 32). Nor are the plaintiffs entitled to any discovery 

in this action. _ • \ 

This Court stated in its Order of August 2. 1973. that 

the ". . . plaintiffs have not alleged any facts or.circum¬ 
stances . . . which would give them standing or otherwise 
entitle them to discovery with respect to any electronic 
surveillance of them for the period June 19. 1968 to date" 
(Slip op. at 2) and this finding constitutes the law of this 
case—as to all plaintiffs except Daniel Ellsberg. 

The only issue not addressed by the court in its Order 
of August 2, 1973, and which is now before this Court on tne 
'plaintiffs’ present motion, is the assertion, in effect, that 
plaintiff Ellsberg has standing to seek discovery in the pre¬ 
sent action by virtue of the admission by the defendants that 
heliad been incidentally overheard on the national security- 
surveillance of Dr. Morton H. Halperin. We cannot agrel with 

this contention. 
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Whatever standing plaintif l Ellsberg might have 
Rule 26(b). Federal Rules of Civil Procedure, for seeking 
discovery "relevant to the subject matter" of an action for 
illegal electronic-surveillance, he no longer has such 
ing in the present action in its current posture. Irrespective 
of tSe^rivilegednature of the information sought, the defen-^ 
“Jjjants, through the submission of the authorization for the j 

surveillance of Dr. Halperin and the affidavit of Dr. Kissinger, 
■ for the court's in camera inspection, and through therr demon¬ 
stration of the lawfulness of this surveillance, have now 
obviated both the necessity and the propriety of the discovery 
plaintiff is seeking, As the district court observed in the 
context of the "foreign" national security surveillances con 

ducted in united States v. Butenko. su££a_ at 72 < "< iln SU “' the 
court concludes that the challenged surveillances were lawful 

and not in violation of any [constitutional] rights. . . . 

Therefore no disclosure need be made." See also Giordano v. 
united states, supra at 313, united States v. Clay, supra at 


171. 

So it is in the context of the present civil action.^ For 
as the court stated in Alamo Theatre company, v. L oe^s Inc or¬ 
porated , 22 F.R.D. 42. 45 (N.D. Ill. 1958) “[t]he power to 
grant discovery should be exercised within reasonable limits 
and a prime essential to the allowance of discovery is that 
’it be in aid of a known case." In the present action, where 
the only remaining basis for the discovery plaintiff Ellsberg 
' isTov, seeking is the demonstrably lawful surveillance of Dr. 
Halperin—over which he was incidentally overheard-such con- 
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duct docs not provide the necessary standing to compel any 
discovery in this action. •'[Before the plaintiff can he) . . . 

• rVn-kl rtin«;h sOIUCTlOW COnvi-HCG fcllG 

granted sweeping discovery [he] must some 

Court that there is. at least, reasonable ground to believe 

that a cause of action exists and can be proved if the 

__ Vim 11 c F. Sin\onin_TsSons.f 

necessary facilities are afforded him. - 

30 P. supp. 901. 902 (E.D. Pa. 1939). 
! \ such showing has or can he made in this litigation. j 




pomclusiqn 


I 

For the foregoing reasons, plaintiffs' motion to compel 

defendants to answer further interrogatories should be denied. 

Respectfully submitted, 

HENRY E. PETERSEN 
Assistant Attorney General 


ioWARD S. CHRISTENBURY 

BENJAMIN C. FLANNAGAN 
Attorneys, Department of Justice 
Washington, D. C. 20530 
Phone: 202/73S-2361 

Attorneys for defendant Mitchell 
in his official capacity as rormer 
Attorney General of the United 
States and for defendants Kleinaiens 
Gray, ingersoll, Acree, Rowley, 
Walters, Rogers, Laird and Helms. 
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I hereby certify that on this date I served a copy of 

the foregoing DEFENDANTS' SECOND OPPOSITION TO PLAINTIFFS' 

MQ TIOq ^TQ COMPEL ANSWERS TO INTERROGATORIES upon all parties 

. •; 

by mailing a copy thereof, postage prepaid, to the following 

•Pt* &^ 

counsel of record. >•" 


David Rein, Esquire 

Forer and Rein 

430 National Press Building 

Washington, D. C. 20004 
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Date 



EDWARD S. CHRT.STFNBURY 
Attorney, Department of Justice 
Washington, D. C. 20530 
Phone:* 202/739-2361 

Attorney for Defendant Mitchell 
in his official capacity as 
former Attorney General of the 
United States and for Defendants 
Kleindienst, Gray, Ingersoll, 
Acree, Rowley, Walters, Rogers, 
Laird and Helms. 
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UNITED STATES V. EHRLICHMAN, ET AL., 
CASE NO. 74-116 — INITIAL INTERVIEWS 
OF DR. LEWIS J.-^FIELDING BY BUREAU 
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^ Purpose is to request authority to interview 
certain FBIHQ personnel relative to their kn ?J 1 f^ g ® ® ed 
Bureau interview of Dr. Lewis J. Fielding._ I* 
that Dr. Fielding was the analyst of B 

whose office was burglarized on or about 9/3/71 by 
The White House "plumbers.*' 

Watergate Special Prosecution Force (WSPF), 
by memorandum dated 4/19/74, submitted certain s 

to the Bureau in order to prepare for captioned itrial. 
These requests included the following: (copy attached) 

"A full report on the authorization to 
interview Fielding, including interviews 
of SA Soyars, Clyde Tolson, and identification 
and interviews of all others who suggested, 
requested, approved or authorized the Fielding 
interview. We would like to know the reasons 
each individual identified thought the 
interview to be necessary or appropriate, 
whether any of the individual. 

Dr. Fielding with anyone outside the Bureau, 
whether anyone outside the Bureau requested 
or suggested a Fielding interview and so on. 

During the i 
information wa. 



/ 


d 



£ CONTINUED - OVER __ 


Enclosure 

WWH:sjg 

46) v' 


f ^ i 

57MAY20t974 


—S 


n 


L? 

pens. REC. UNIT 














Memorandum to Mr. W. R. Wannall 
ie: United States v. Ehrlichman, et al., 

Case No. 74rll6 — Initial Interviews 
of Dr. Lewis J. Fielding by Bureau 



]j y w j CitlfGCJ-*—' -- — j - 

LosAngeles to ascertain full identity of Ellsberg s 
analyst and determine whether he possessed a Ph.D. 
or a Doctor of Medicine Degree since such data would 
bear substantially on the privileged doctor-patient 
relationship. Los Angeles was instructed that if 
analyst was determined not to be a medical doctor, 

Los Angeles should consider immediate interview. This 
teletype was prepared by James R. Wagoner, Case Agent, 
and was initialed by Eugene R. Harrell (retired), Donald E. 

Moore (retired), Charles D. Brennan, Andrew J. Decker, 

Sterling B. Donahoe (retired), and was approved for 
transmittal by William C. Sullivan (retired). Tickler 
copies were cut for W. Raymond Wannall and James R. 

Wagoner. 

By teletype dated 7/12/71, Los Angeles 
responded with the information that Fielding was a 
medical doctor licensed in California. By teletype 
dated 7/19/71 prepared by Eugene R. Harrell, Los Angeles 
was instructed to immediately interview Fielding to 
obtain any information available regarding his knowle ge 
of background and activities of Daniel Ellsberg, particularly 
intent to reproduce classified documents. This teletype 
was initialed by W. Raymond Wannall , 1Donald E. 1Moore , retired) 

Charles D. Brennan, Sterling B. Donahoe, Dwight J. Dalbey (retired) 
John A. Mintz and William C. Sullivan It was approved 
for transmittal by William B. Soyars (retired) for 
Clyde B. Tolson (retired). Tickler copies were cut for 
‘ w. Raymond Wannall and James R. Wagoner. 

It is noted that Fielding subsequently refused 
to be interviewed on advice of his attorney. 
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memorandum to Mr. W. 
le: United States v 

Case No. 74-116 
1 of Dr. Lewis J. 


R. Wannall 
Ehrlichman, et al* 

— Initial Interviews 
Fielding by Bureau 
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To comply with WSPF request it will be necessary 
to interview present and former Bureau officials and 
supervisors cited above to obtain their comments regarding 
the circumstances surrounding the decision to interview 
Fielding. Mr. Tolson would be a possible exception since 
Mr Soyars acted in his behalf in approving outgoing 
instructions for the Fielding interview and it is likely 
that Mr. Tolson was not knowledgeable of this event. 

It is noted that in compliance with requests 
cot forth in attached WSPF memorandum copies of the 
above described teletypes are being furnished to WSPF. 

ACTION : 

(1) That present Bureau officials and supervisors 
set forth above be requested to submit their personal 
recollection of the Fielding interview in response to 
the questions posed by WSPF set out above. 


(2) That appropriate field offices be instructed 
to conduct similar interviews with retired Bureau 
officials and supervisors. 


(3) Since Mr. Soyars acted for Mr. Tolson and 
there is no indication that Mr. Tolson saw the communication 
authorizing interview of Fielding, it is suggested ^ at 
in our response to WSPF we note that there is no indication 
that Mr. Tolson would have knowledge of this matter an 
state that he will not be interviewed unless advised to 
the contrary by WSPF. 
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iCa, Miami (65-3264) 

St. Louis (65-2765) 
WFO (65-11613) 


f t . WF0 (65-11613/ l\n ' I 

■ Director. Jffi& fl ®<65-74060) — /f'^j 


1 - «r. R. E. Gebhardt 
1 - Mr. W. R. wannall 
1 - Mr. W. W. Hamilton 

5/15/74 n . 
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rom 

DANIEL ELLS BERG} BURGLARY OF OFFICE 
OF DR. LEWIS J. FIELDING 

Eoocial Prosecution Force (WSPF) has *_ N 

advised that in conducting the proseeution oi the case^l ^ 

?^ t6 h a re S ah at in S ol-the h o«^ h oi wT^is f.Wding. the, 
desire the following information 1T^ 



’• UffcoM »•- — 
Dw«ct«r Sec'f 


i wr TEVmtc=3 
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iirtel to Miami, et al 

Daniel Ellsberg; Burglary oi Office 
of Dr. Lewis J. Fielding 
35-74060 



This matter should be handled on an expedite basis 
and results promptly submitted to the Bureau by cover letter¬ 
head memorandum (LHH). 

* • • * V . * *• ' * w f i >. . * 

1 # * * * , ‘ * • ' i, 

** ' r. ;•> 2 ' - * . %.* * * m H '• v *.* . • 

NOTE: 

- Above investigation is being conducted in compliance 

with request of WSPF contained in WSPF memorandum to Director 
dated 5/2/74. 
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Airtel 


1 Mr. R. E. Gebbardt 

1 Mr. W. R. Wannall ■* 

1 - Mr. > f. W. Hamilton 



From: 


Alexandria ^DCioauioa - y oona . 
Baltimore (Enclosures - 4) (65-389o) 
Boston (Enclosures - 2) (65-5236). ; 
Miami (Enclosures - 2) (65-3264) 

Salt Lake City (Enclosures - 2) 

Director, FBI (fi5-74060) J^ 




5/15/74 _ 

-f 


-■ 
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For information of recipient offices, the 
Special Prosecution Force (WSPF), by memorandum dated 4/19/74, 
captioned as above, submitted certain requests to the’ 5ft!? 
in order to prepari for trial. Among these requests was the 

following: 

full report on the authorization to 
interview Fielding, including 

of SA Soyars, Clyde Tolson, and identification 
and interviews of all others who suggested, 
requested, approved or authorized the Fieldi g 
interview. We would like to know the reasons 
each individual identified thought the 
interview to be necessary or appropriate, 
whether any ol the indivldualsdlscussed 
Dr. Fielding with anyone outside the Bureau, 
whether anyone outside the Bureau requested 
or suggested a Fielding interview and so on. 


WAILED 6 _ 

W151374 

— i"*”* -FBI * 


kV 


During the investigation 


tion 



4 »»ec. Ok. . 

Dap. AD i 

Dap. AD knr.- 

test. Dk.: 

Adaita._ 

„ WWH.:mJg 
Fila. A Ca~. __ i (14) 

Cm. k».. 



By teletype dated 7/9/71, FB1HQ directed Los Angeles 

E ^ 10 b 
f ■*> SEE NOTE PAGE THREE * j ~ 

U % »54. .in — 






CCiAbU 


teletype unit 1 J 
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y r* • 


•V, 


irte3Uto Alexandria, et al 

United States v. Ehrlichman, et al 
35-74060 - 


1 - '■ 


to ascertain full identity of Ellsberg's analyst and determine 
whether he possessed a Ph.D. or a Doctor of Medicine Degree 
since such data would bear substantially on the privileged 
doctor-patient relationship. Los Angeles was instructed that 
if analyst was determined not to be a medical doctor, Los Angeles 
should consider immediate interview. This teletype was 
prepared by Janes R. Wagoner and was initialed by Eugene R. 

Harrell (retired), Donald B. Moore (retired), Charles D. Brennan, 
Andrew J. Decker, Sterling B. Donahoe (retired), and was 
approved for transnittal by William C. Sullivan (retired). 

By teletype dated 7/12/71, Los Angeles responded with 
the information that Fielding was a medical doctor licensed in 
California. By teletype dated 7/19/71 prepared by Eugene R. 
Harrell, Los Angeles was Instructed to immediately interview 
Fielding to obtain any information available regarding hi* 
knowledge of background and activities of Daniel Ellsberg, 
particularly intent to reproduce classified documents. This 
teletype was initialed by W. Raymond Wannall, Donald E. Moore, 
Charles D. Brennan, Sterling B. Donahoe, Dwight J. Dalbey 
(retired), John A. Mintz and William C. Sullivan. It was approved 
for transmittal by William B. Soyars (retired) for Clyde A. 

Tolson (retired). 

In compliance with WSPF request, recipient field 
offices should interview the following former Bureau officials 
and Supervisors: 

gene R. Harrell, __ 

Donald E. Moore, 





re - Dwight J. Dalbey ,mmm 
and Sterling B. Donahoe, 




Miami - William B. Soyars 
Mr. Soyars is residing 

in an 
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kirtel to Alexandria, et al 

United States v. Ebrlichman, et al 
' 65-74060 









City 


Eoston - William C. 


Sullivan, 



Salt Lake City 


es D. Brennan, SAC, ^alt Lake ; ,, 

«/• • r -r v. s »' - ** k 4 / 

• ... ‘ :-V* • -V -f?:-. - • ! . • V . 


Enclosed for recipient offices are copies of teletypes 
cited above so that individuals interviewed may refresh 
their memories concerning the authorization to interview 
Dr. Fielding. Interview should be reported on FD-302s and 
individuals interviewed should be requested to furnish their 
recollections concerning the decision to interview Dr. Fielding 
bearing in mind that WSPF would like to know the reasons each 
individual involved in the authorization of the Fielding - 
interview thought this interview would be necessary or 
appropriate. Comments should also include recollections or 
knowledge as to whether any of the individuals interviewed 
discussed Dr. Fielding with anyone outside of the Bureau or 
whether anyone outside of the Bureau requested or suggested 
the Fielding interview. 


Interviews should be handled on an expedite basis 
and results promptly submitted to FBIHQ. Former Bureau 
officials and Supervisors being interviewed should be informed 
that the interviews are being conducted at the request of 
tfSPF to aid in the preparation for captioned trial and they 
should be made aware of the text of the WSPF request set forth 
above so that they may be fully responsive to questions posed 

by tfSPF. 



NOTE: 


Refer to memorandum F. S. Putman to W. R. Wannall 
dated 5/3/74 wherein Mr. Kelley approved interviews of present 
and former FBIHQ personnel relative to their knowledge of the 
interview of Dr. Lewis J. Fielding. 
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CODE 


FROM: DIRECTOR, FBI (65-74060) 

• ***• — 


1 - Mr. J. it. wagoaer 

L* 

7/19/71 


URGENT ’ —‘ 

* ■ - v« v 

t •• • •** rn *!•»• r-t *• • • • - »- ’.4 

C0.VI\iUNI0Al50.V5 ftCriOM -i 

Tv- V- — 

J’JL 1313/1,. ,\ 


31-3/11. ,\ 

=T?y-i >i/j 


Sue LEK (NATIONALITIES INTELLIGENCE) 
REURTEL JULY TEN LAST WHEREIN 1 




BUFILES CONTACT NO INFORMATION OF PERTINENCE REGARDING / 

FIELDING NOT ALREADY CONTAINED IN FILES OF YOUR OFFICE. 

UNLESS INFORMATION EXISTS INDICATING SUCH AN INTERVIEW 

IS UNDESIRABLE, YOU SHOULD IMMEDIATELY INTERVIEW 

DR. FIELDING TO OET/JN ANY INFORMATION HE MAY BE WILLING TO 

FURNISH REGARDING IIIS KNOWLEDGE OF BACKGROUND AND 

ACTIVITIES OF DANIEL ELLSBERG. PARTICULAR EFFORTS SHOULD 

be MADE TO ASCERTAIN KNOWLEDGE FIELDING MAY HAyE OF 
V ^ ir.r 

£> ' / ELLSBEFvG'S INTENT TO COPY CLASSIFIED DOCUMENTS OF THE RAND 

CORPORATION AT SANTA MONICA, CALIFORNIA, 'AND ANY;ADDITIONAL 

REC-1 • ,>?.o 

INFORMATION THE DOCTOR MAY HAVE WHICH WOULD SH&D LIoHT ^ 

ilrv.n.a. CJ*. • ^^ . - - ' 

• -• V ’^ ! * pac&w 


\ 


ToImw . 

Fell_ 

S«ll iv •• 

MnUr_ 

I; i v Im 4>_—... 

ilrvnnan. C.IL ... ■*’ 


' -* - J 

| M> 

lialr 
!>mI 

{•Kit __ 


jj 


Q: 

S53UL.23T571'. ^ 

wC^z" - — ^ s~K>J ~ >[ 

■?J T mail roomCD teletype UNrrcbl * ;Vy \£KClOS^ 
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' j:E: MC LEK 
65-74060 ^ (jtOC . 


' > ... 

’ • ‘ •' . • 

. -'*£* * > ~ 

. ^ 

= .** -Vi* 


U ELLSBERG’S VIOLATION OF FEDERAL STATUTE IN INSTANT { 

• • • . 

Matter, sutel summary of results of interview, with • 

^ A^rr« *•— 1 m :V7 2Sr 


DETAILS TO BE SUBMITTED IN REPORT FORM AND FD-THREE 


*•' 

?T? 


ZERO TV/O WHERE APPROPRIATE. 


NOTE: 



u airmen information cf 
value to our investigation. Fielding is subject of prior Bureau investigation 
as an applicant for part-time specialist with the U. S. Veterans Administration 
in Los Angeles. U.'b. Civil Service Commission adviced that he was 
cleared for such employment, however, prior to accepting the post 
he canceled his application and returned to private practice. This information 
is available in Los Angeles files. (Bufile £21-2542) 







CODE 


ELETYPE 


J 


olm _ 
«1 liras . 


•»*Kop 


icans*. C-D. . 

attahn_ 

a*pcr_ 

**mad - 

• ilUrr_ 

• to_ 

•4lc_ 


»vrl_ 

altera_ 

••>»« _ 

.-aver_ 

i-if. Koua 
oliacs_ 



7/9/71 

1 - Mr. W. R. Wannall 
URGENT 

* 

1 - Mr. J. R. Wagoner 
iidiisu muvi c; r-u;: ; 
COMMUMCA i<:AS SCCi \0\ 


J'A 91321,,-' 


'0:^4C, LOS ANGELES (105-27952) 

FROM: DIRECTOR, FBI (05-74000) 

; ‘MC LEIC (NATIONALITIES INTELLIGENCE). 

REREP OF SA FRANCIS J. SULLIVAN, DATED JULY TWO, * 
SEVENTY-ONE, CAPTIONED "DANIEL ELLSBERG, ESPIONAGE - X. " 
DEFORMATION APPEARING ON PAGE F.CUR OF REFERENCED 
REPORT REVEALS ANALYST OF DANIEL ELL5BERG WAS FULLY 
AWARE OF 1113 ACTIVITY. 



INVESTIGATION SHOULD EE CONDUCTED TO ASCERTAIN 

SPECIFICALLY IF TUTS ANALYST POSSESSES A PH D. OR A DOCTOR^ 

OF MEDICINE DEGREE SINCE SUCH DATA vvGULD LEAR SULSTAN- 

u 

TIALLY ON RECOURSE BY THE ANALYST TO REFRAIN FROM 
FURNISHING INFORMATION RECEIVED FROM ELLSBERG AS 

* *“ - * .tl 4. 

’•PRIVILEGED" BY REASON OF DOCTOR-PATIENT RELATIONSHIP. IT .. 


ANALYST DETERMINED TO PC 


.cm it. 

'O'^.J^CNLY A PH D., CONSIDER 


^ _ 

IMMEDIATE INTERVIEW FOR DETAILS PERTINENT TO INSTART^ 
— 15 ML iz ~ 


i\ T VESTIGATION. 


JRW'.bjp 






si 




j 5 i j/3 \K k // r j rf / SEE NOTE PAGE TV.C 

Jr vi o 


MAIL ROOM CD TELETYPE UNIT 


<rr[M £UC@s 
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TELETYPE TO S ANGELES 
RE: teC LEIC 

65-X4060 * 

DATA APPEARING IN REFERENCED REPORT STRONGLY t 

— - * • * ) 


r - .. IP - V . . 

• - • 

• * 


— - T* 

JDICATES ELLSBERG INTENDED TO SEEK CLEARANCE FROM ; ; . 
^^"^3OF RAND CORPORATION FOR ELLSBERG TO 


PARTICIPATE IN ANTI-VIETNAM ACTIVITY AND DETAILS SHOW 
THAT ELLSBERG CLAIMED IIE HAD SO DISCUSSED SUCH ACTIVITY 
WITl4^0PniOR TO LEAVING RAND CORPOKATIoB8^5E3B^^ 
SHOULD BE IMMEDIATELY INTERVIEWED FOR DETAILS OF HIS 
KNOWLEDGE OF ELLSEERG'S INTENTIONS ALONG THESE LINES 
AND TO OBTAIN DETAILS OF CONTACT WITH BBS BY ELLSBEEG 

SEEKING CLEARANCE MENTIONED. 

SUTEL SUMMARY OF RESULTS OF INVESTIGATION CALLED 
FOR AEOVE. FOLLOWED BY REBOOT INCORPORATING DETAILED 
INFORMATION WHERE PERTINENT ON FORM FD- THREE ZERO TWO. 

NOTE: 



--- __,^^^^^nmornKilionhex*etofor^| 

-mVs^clearance as President of Rand for his anti- 

( otiat FHlsDerp sougm uuwcn s eiuaianct . investigation and 

Vietnam activity. These factors should be clarified oy im to ^ 

interview called for herein. 


Interviews with 
-that Bllsberf: sought iiov 
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UNITED STATES v. EHRLICHMAN, ET AL. , 
CASE NO. 74-116 — INITIAL INTERVIEWS 
OF DR. LEWIS FIELDING BY BUREAU 

L c K > 


/• 


1 - Mr. J. A. Mintz 
1 - Mr. W. R. Wannall 
1 - Mr. A. J. Decker 
DATE: 5/9/74 

1 - Mr. J. R. Wagoner 
1 - Mr. W. W..Hamilton 


Assoc. D»f. - 

Dep. AD Adm. 
D«p. AD Inv. 
Asst. Dir.i 
Admin. _ 


Comp. Syst. _ 

Ext. Affairs _ 

FiUs & Com. 

Con. (nr. - 

Idont. _ 

lps»*ct 


LaioVatory 


'(V 



PIon. & Evol. _ 

Spoc. Inv. - 

Training _ 

Logoi Coun. - 

TaUphono Rm. _ 

Director Soc’y - 


Reference is made to memorandum F. S. Putman, Jr., to 
Mr. W. R. Wannall dated 5/3/74, wherein Mr. Kelley approved 
authority for interviews of certain FBIHQ personnel relative to 
their knowledge of Bureau interview of Dr. Lewis J. Fielding. 

Watergate Special Prosecution Force (WSPF), by 
memorandum dated 4/19/74, submitted certain requests to the 
Bureau in order to prepare for captioned trial. These requests 
include the following: 

"A full report on the authorization to 

interview Fielding, including interviews 

of SA Soyars, Clyde Tolson, and identification 

and interviews of all others who suggested, 

requested, approved or authorized the Fielding 

interview. We would like to know the reasons 

each individual identified thought the 

interview to be necessary or appropriate, 

whether any of the individuals discussed 

Dr. Fielding with anyone outside the Bureau, 

whether anyone outside the Bureau requested ^ 

or suggested a Fielding interview and so on. __ 

Dr. Fielding was the analyst of Daniel 
his office wasburglarize^i^ 

Mrtlnmhorc ,T 
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flora ndum to Mr. W. R. Wannall 

United States v. Ehrlichraan, et al., 
Case No. 74-116 — Initial Interviews 
of Dr. Lewis J. Fielding by Bureau 


By teletype dated 7/9/71, (Attached) FBIHQ directed 
Los Angeles to ascertain full identity of Ellsberg's analyst and 
determine whether he possessed a Ph.D. or a Doctor of Medicine 
Derrree since such data would bear substantially on the privileged 
doctor-patient relationship. Los Angeles was instructed that 
if analyst was determined not to be a medical doctor, Los Angeles 
should consider immediate interview. This teletype was prepared 
by James R. Wagoner, Case Agent, and was initialed by Eugene R. 
Harrell (retired), Donald E. Moore (retired), Charles D. Brennan, 
/jrew J. Decker, Sterling B. Donahoe (retired), and was approved 
transmittal by William C. Sullivan (retired). Tickler copies 
wore cut for W. Raymond Wannall and James R. Wagoner. 


By teletype dated 7/12/71, Los Angeles responded with 
the information that Fielding was a medical doctor licensed in 
California. By teletype dated 7/19/71 (Attached) prepared by 
Eugene R. Harrell, Los Angeles was instructed to immediately 
interview Fielding to obtain any information available regarding 
his knowledge of background and activities of Daniel Ellsberg, 
particularly intent to reproduce classified documents. This 
teletype was initialed by W. Raymond Wannall, Donald E. Moore, 
Charles D. Brennan, Sterling B. Donahoe, Dwight J. Dalbey 
(retired), John A. Mintz and William C. Sullivan. It was approved 
for transmittal by William B. Soyars (retired) for Clyde B. 

Tolson (retired). Tickler copies were cut for W. Raymond Wannall 
and James R. Wagoner. 

To comply with WSPF request, recipients are requested 
to set forth on FD-302s their recollections concerning the decision 
to interview Dr. Fielding bearing in mind that WSPF would like 
to know the reasons each individual involved in the authorization 
of the Fielding interview thought this interview would be necessary 
or appropriate. Comments should also include recollections or 
knowledge as to whether any of the recipients discussed Dr. 
with anyone outside the Bureau or whether anyone outside the Bureau 
requested or suggested the Fielding interview. Attached for each 
recipient's information are copies of the two teletypes cited 
apove pertaining to the authorization. J 
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CONTINUED - OVER 






jra to Mr. W.R. Wannall 
United States v. Ehrlichraan, et al., 
Case No. 74-116 — Initial Interviews 
of Dr. Lewis J. Fielding by Bureau 


ACTION: 


It is requested that recipients respond at their 
earliest convenience as WSPF desires this information to prepare 
for captioned trial. Responses should be directed to SA W. W. 
Hamilton, Room 706, 9th & D Building. It is noted interviews of 
retired personnel are being handled by appropriate field offices, 
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ThoTAttorney General •: . ., v 
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Director, FBI 

DANIEL ELLSBERG; BURGLARY OF 
DR. LEWIS J. FIELDING'S OFFICE 


action memorandum 




April 16, 1974... £ 

• . •* % 

•»- . • -c.-' - *-'■* - 

* -r 
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Way 6 1974 
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Reference is made to telephone c ® nVG J s r a ^®^ t 
April 8, 1974, between Mr. Kevin 

Attorney General, and Special ^fE™l in 

SmSfWaSllch-n to bo bold lb !«. Angeles 
County Court, Los Angeles, Californ a » , > v .t ; 

bos Angelas County District Attorney’s 
has advised our Ls Angelos Office that it 

of certain Special Agents g?°^ 9 scheduled to comnence 

John Ehrlichinan, former White Ho , requested 

^■^^^ e L^e C SfA^n^ls^ Lt,hno..ledgeahle 

about interviews of John Ehrlichinan cg^ct<id-hi^to^^ 

~ ri pres4ntly 3 IsBigned y to'FBI Headquarters, P a ^ G1 i 
terviews of Ehrlichinan and DAO hastd 

iuld be most appro^ria^to^tis t^^^^ ^ the 


>n 



regarc 


i,,,.. uwr^o **v^w expect, to question . 

stand unless Ehrlichinan denies _t p ® 

prepared after the interviews, at j hich^^ B—^ 

iwould be used as a rebuttal vitrusjj-- 

' *~ffsed it bel ieves H 


-302s 



La 


mmm nresentI 7 "ZSsTqneG to l-'aaiungton l-xcxu y^ce 

snoula also b ^^ilable for testimony as thoy also participated 

in the above interviews of Ehrlichinan. 

* 

i 

65-74060 


k r. 


/; * 
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Attorney General 


--■■■£* cot^ ®r De 
"available rS^testi!^^yconcerning an attempt on July 20, 1971, 
to interview Dr. Lewis J. Fielding, psychiatrist of 
Daniel Ellsberg, whose office was burglarized bv The hni tP—Ho use 
‘rs." In this same matter, 

__ ___ Xx53 Angeles Office, woul 

telephone call received from Harry Swerdlow at-tnrn<M 

Dr. Fielding, who telephonically advised _ 

on July 27, 1971, that Dr. Fielding would decline to be 
interviewed by the FBI. 

__ will also be 
witn tneir interview of 
Beverly Hills, California, 

__ — 

on Apri 

DAO has stated that none of the Agents mentioned above 
would be questioned beyond facts which appear in FD-302s and 
there would be no attempt at discovery. DAO further auvised it 
will fight any attempt that defense counsel makes to obtain any 
information from files of the FBI as it believes defense has no 
right to this information. It is DAO's opinion that if testifying 
Aaents refer to FD-302s to refresh their memories, defense could 
correctly ask to see those FD-302s but could not proceed beyond 
that point. 

This Bureau interposes no objection to the appearance 
of the above-named Agents to give testimony in ^^^noeleBCounty 
Court ns* requeste d by the DAO. However, since | 

1 participated in both interview^ofTnr 1 xciiman 

5£ars iSe^ios t knowledgeable to testify in this regard, it is 
suggested that " initially be made availably 

for travel to Lo^/ulge. 

b? authorized to appear only if their testimony lb LUJiLILelwci 
necessary by DAO as trial proceeds. 

Enclosed is one Xerox copy each of FD-302s pertaining 
to interviews of Ehrlichman on April 27, 1973, and May 1, 1973* 
attempted Interview ef Dr. I|W1 S J. rloiamg on July 20, 1971; 

"telephonic jagffliWTijf July 27 ' * 1 

interview on Aprll^uri973. 

i 
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Attorney General 

Pursuant*to instructions of Mr. Maroney in referenced 
telephone conversation, two copies of this communication along 
with one Xerox copy each of the above-described enclosures are 
being furnished to the Special Prosecutor's Office. 

Enclosures (5) 

1 - The Deputy Attorney General 

1 - Administrative Assistant to the Attorney General 


2 - Watergate Special Prosecution Force 
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BY COURIER SERVICE 










• •• 


sa rsm 



& 
. i 
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Dot* of lro«*cr»;>l«c%_ 


5/1/73 


... - . . -.vvr-^p •/ • 

r »* • - • ■ • ^ 

- • i* •' 

JOICI D. ilflLtCSlAl?, fornar Assistant to tha 
was interviewed in the tacnencs or his - ^ ' 
a'ttozasys, JCIU SESUS aett 3©*SX H. spiCffiS jte their 

Gw 815 15th 2i70'ctj /T# U • $ 

• *». ‘* '•-• '• « rar%.,. i V •• • •: **' • 

lir. HOLICIIIAIT was advised that hajttss “being 
contacted at the tersest cf the Deoartnant or Justice 
to deteraisa if be has any knowledge regarding the 
whereabouts of results of investigation ccnouctea 
I’hita House including reports* nenoranda or other unta^ 

• concerning tha "Fcntcgon Papers 11 any^cefcounts sji 

that case or any crabbers of families of daxendsnt3. 

ilr. IHPvLIClTl'il furnished tha relieving . 

information: ' _• * ^ * * . 

There mist ha nepers covering investigation c-r 
r\ *>t tvt. 'y .Tn. ^“T^r?. IIr» IftwXCIUC'J recalled a project to 
pretsra e psychiatric profile ca HLXS3ZK.G. It fas e®5» 

~ vc l a however, since Hr. EXILICIZ&UT has seen r.nythinr 

on the ‘’Pentagon Papers’’ investigation. 

retards defendants nd •H'ShU HU330, ^ mr **^ 

' had heard nothing cf tills individual until after his indict_c_w. 

IVogarding center s ox mjlxxcs ox caxcndti«tc* 

Mr. UivLICllLi* recalled seeing FBI reports which bed 
inforcaticiz about hLLSBJBG^ vlfa- . 

Mr. SFKLTGEX/il noted ho had eico seen FBI reports 
containing information about hj.IL SuBcdAJ cf °Iha hew — 

»Tines.’ 5 

Mr. nrXICli-LTT maintained a newspaper cli??i^3 
file on tha "Pentagon Papers 5 ’ case 'which ha kept in a xxlc 


,.. ;i _;.a/x3 



Ue.shinriton. D. C. 


»VJ • A a % 

U w»jgfa _Dot* rfictoi*d_ 


J 


FiW t. 


65-115 


f 


5/1/73 


1 KH doc.™... «»K.. ....—.or CO.CU...O., o« *• FBI. » H ,K. ,r J? .„ r ol «K. FBI ood U t:-H ^ ,o.r SS .-«- 

A ond its iOAitnh .«r* iuo« »o b* d*»iribui*d owU^t your ogtAcy. 
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bnMnet. This rile ha 3 since been sent to tns President’s 
files, .however, and rlr. £aLIC!2L2I assumed tne notarial vas 


now la "Archives 


White House investigation concerning tos 
?aoers , ‘ natter was handled cut of the office ot k*a^ 
and DAVID YCUIIG. The results of that investigation nus- 
have been maintained there. Hr. ESLICIll.-AI d^d not^Knov _ 
the whereabouts of what ICIOGH, YCUL.'G, KGWA&D hdiU and -w 
LIDDY produced as a result of their investigation* 

tir. EHULIGHLwI reiterated he has not seen any 
material covering White House investigation of the 
“Pentagon Papers 4 ' case for more than a 7 ear • 

Mr EHHLICSM^T noted stories had been, published 
in the newsoaoor today quoting information ha furnished ^ 
the FBI last Friday and ha objected to trus drcc^cocie e* 

information. 

4 

Mr. UILSC1I stated he wanted Hr. EirdLICI-l-il's _ . 

objection to disclosure of information made a rn.wi.a^ or 
record. 
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FEDERAL BUREAU OF INVESTIGATION 


_ • v'</> 


Dot® of lronscrip!ioo_ 


4/30/73 


JOHN D. EKRLICHMAN, Adviser to the President, 
vas contacted in his office at the Executive Office of the 
President. 

It vas explained to Hr. iliriL IC1-irIAN than this 
•; -.'-->-''vi^'.? vas being conducted at the specific request of 
rhe Justice Department. He vas told that information had 
Lean received alleging that on an unspecified date the or^ices 
c-F a n unnamed psychiatrist retained by DANrEL ELLSBEraj, Had 
bc-ei burglarized apparently to secure information relating 
to ELLS3iTvG. Hr. UIRLICHHAN vas advised the purpose or eus 
, ..terview vas to learn vhat knowledge he might have concerning 
..iis alleged burglary. 

Hr EKRLICHMAM recalled that sometime in 1971, the 
President had expressed interest in the problem of 'fauthorized 
o- classified government information and aspect uim 


•*•.*■* * lliI'JLit-LCJ w — — — 

vhich had been made relating to the leak of the Pentagon^ apers, 
EH?vL T C : - T,v i A N assumed this responsibility and vas assist, 
in*this endeavor by E5IL KRCGK, a White House assistant, and 
DAVID YOUNG of the National Security Agency. A decision ^as 
made by them to conduct some investigation in the pentagon 
Pacers leak matter “directly nut of the Kmte House. C-. 

GORDON LIDDY and E. HOWARD HUNT were "cesignatec to concoct 

chis investigation." 

Hr. EHLICHMAN knew chat LIDDY end k’JNi conducted 
investigation in the Washington, D. C. area and during 
inm”-ri ’3 ’«-e going to the vest coast to folio” up on lea-.. 
Theri wa's indorsation available that EI1S3SG Wolted^ 
•rnd moral problems and LiDGi and nduT sou^h- to c._e. ‘ " 

facts relating to these conduct traits. HUNT endeavored to 


llSMxVXi 


independent of concurrent FBI investigation 


« 


4/27/73 


Washington, D. C. 


File F . 


and 


65-iiej: 


— •***- • 


ELG*. ink 


"ii n*** _ 


4/20/73 


»hi> doCc<n«nl cooiumv neith-r nrtomrr^ftdntions nc»f to 
it sr.d •»* CCni*rm ore not to r- o .*ir ,hut*u ou»nd* your og«»cy 


»clusiont of lh* rai. It is »h® property o* th* F 8 l ond is looo^d tc your C$®ocy; 


v a 7 


/. .-■ 
















Srapare a "psychiatric profile" relating to ELLSBu-.G. The 
eS£ort- 3 “of LIDDY hnd HUNT vara directed toward an "in depth 
i iv/es'citation of ELMjoYhG to determine n— s naoj.es, nej.»t— — 
attitudes, motives etc." 

Although Mr. KSLICEMAa knew that LIDDY and HUNT^ 
had cone to California in connection vith the above inquiries 
being made by than, lie vas not told that these two individuals 
had broken into the premises of the psychiatrist .for ELLSEZRG 
until after this incident had taken place. Such activity vas 
rvot authorized by him, he did not knov about this burglary 
until after it had happened, he did "not agree vitn this 
method of investigation" and when he learned about the burglar 
he instructed them "not to do this again.’ 

Mr. EHRLICHMAN does not recall who specifically 
,■=• r.-o~ t tc bin abo *;t the a bo v a - men 1 1 cneci ourglary t»Uw j.<_ 

was verbally mentioned to him. He does not know the name 
of the psychiatrist involved nor the locancn of this 
individual. He does not knov whose idea it vas to commit 
this burglary. Mr. EHSLICHMAN has no knowledge whether 
anything vas obtained as a result of this activity. 































RAL BUREAU OF INVESTIGATIO 


Dofe of tronscripJion . 


■&21r 


'71 



Dr. Lewis J. Fielding, M. D., ^50 North Bedford 
ms. California, was interviewed and advised 


leverly Hills, California, 
(s follows: 


Dr. Fielding was advised that the FBI is current-;' 


conducting an investigation concerning Daniel Eliscerg^ 
relating to disclosures of classified information anu^* 
asked if he could provide any information-concerr._n«, Lh 
matters. Fielding advised that prior to providing any 
information in this regard he wished to consult with an. 
attorney and would contact the FBI concerning his decision 
after such consultation. 




This document contains neither recommendations nor conclusions of the FDI. It is the property of th^ f RI a.... .a 

your agency; it mid its contents are not to be distributed outside your agency. 

•Hit* * o 
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FEDERAL BUREAU OF INVESTIGATIOn 




Dote of tronscription . 


•7/23/71 


r ic-. 


, Harry Swerdlow, 9601 Wilshlrs Boulevard, Beverly 

Hills,-California-, telephonioally furnished the following 
information. 

He stated that his client. Dr. Lewis Fielciing, a; 
discussed with him the FBI's desire for an interview, t 
advised Swerdlow that he did not desire to discuss any r.a 
with the FBI and Swerdlow stated that Fielding woula no« 
acknowledge that Daniel Ellsberg was ms patient. ‘V?* . 

stated that the above decision was that of Dr. rielc..^ 
indicated that in his profession as a .P s y®J x *; r i^[ w w ^®i^r: 
rot divulge any information^relative to one of theii p 
without the written permission of that patient. 

Mr. Swerdlow had no further information to furnis: 


ev 

er 




Interviewed on 


by 


7/27/71 Beverly Kills, Calif ornia F;lg # ^os 



Dole dictoted 


7/28/71 


This document contains neither recommendations nor conclusions of the FBI. U is the property of the FBI and is tea 
your nKercv; il and its contents me not to be distr.buted outs.de your agency. , ~ - 
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5/1/73 


fe'l ral bureau of 

o 


!MYES l IbA i lui 


1 


Dat«of transcription. 




Bsverly Hills/ Ca: 


c:^;ia, v:as' interviewed. 


1 ^^^^■■provic^d a copy of & Ec ^rly Hills 

s r ^ 1r> nu*ph«r 71^603 reflecting c. 

police-©•spartneno, c«x»e fil- n Beve rly Hills, occurrj 

burglary at 450 North Bedrorcl ^ hQU1 . Sj & 

between 1630 hours, Sep file as provided is az.n: 

her 4, 1971. A copy o A uiio CcS~ iut . t 



41=0 provided a copy of a BeverlyKill? 


P 3in, r Vorm (Boo hing Kumhe: 

police Department ; Arre:st ci n ^ f B " AHMop. October 7, 
221 ) reflecting the | r res._of Hllshire 

1971 on a charge of *-C. ^ U »shown a. 


*5'} °J “ ; ov ; r1 v h jiis. California. ^ 

Boulevard, xieveri^ n nqpy and residing at 2^a 

SS| Beachf California. A copy of this b,.b 
form is attached* 

— 1 »«lW «ivlsed that his office had locates a_ 

small plastic vitamin C co’.itaaner wivh pi^^-Pi a ,. ths 

t.hp floor in the office of Er^ uo a «. hi£ 0 m. : . 

time of Uieii in.estigarion -r w- “"‘?f7‘-’ po i ice peoartner 

feis bottle was taken, to the Beverly £ll; lo-i ^ 

a fingerprint examination, A latent^ air ? -rp--. |%v;j n . 
j.y, r >-.ry)-r.ir>.and v. ; as pro/r.deu xo x.ie m . nrlB 
1 on 1 , 0 ^IM^s^ated this print was not thao 01 Wmi 


SK$8sp 


BB advised that one of his officers g*"** 

Dr. LEIvIsT^IEIDING.on April 30, 1973 gd office 

by FIELDIHG that nothan* had b ® en £:•” 

the burglary of Septemoer 3 - J ^ / - L * . ■ 

FIELDIITG further stated that he could not reca ■ 
other burglary at his offices. 



Yhi , 
your 


,i.u u'.it.'t- c*/»-alit 

cKcncy; it and its 


- I.. ltl»vT 

ror.tuuls *»rc not 


:?or c*•;»•*::»:sif ' 

to l)^ distributed outside your 


l* »5i. It »is # lhe 
anency. 
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Via 


Ilf 

Transmit th^Jollowing in 

aJrTEL 
“T- 


Date: 5/17/7^ 


(Type in plaintext or code) 


AIR MAIL 


(Priority) 


. * « 


L 


TO: DIRECTOR, FBI (65-7^060) 

FRS^'5^4C, LOS^ANGELES (105“27952) (P) 

subject Daniel kllsberg ; 

BURGLARY OF DR. LEWIS J. 
FIELDING'S OFFICE. 


rr~ 

W 


Re Bureau airtel dated.5/13/74. 

V on 5 District Attorney (DA), Los 

Angeles County, was advised of the Attorney 

General's approvc^^T^^^iSp^^^^il Agents of Los Angeles and 
Washington Field Office to testify at the perjury trial of 
JOHN EHRLICHMAN. 

apologized that the Los Angeles Office had not 
been noti^^^earlier that the DA's Office has planned to 
follow the Federal proceedings against EHRLICHMAN and decide 
their course of action as the Federal proceedings dictate. 

He said, at present, a new trial setting hearing has been set 
for June 17, 1974, at which time he will be in a better 
position to advise the future course of the local proceedings 
and whether Los Angeles County will proceed with its 
prosecution. He also said his office will not need to 
consult with the Special Agents of Washington Field and 
Los Angeles until after the trial date is set and when his 
office has decided on a course of prosecutive action. 

The Bureau and Washington Field will be kept 



advised of developments. 
Bureau (RM) 

*1 - Washington Field (RM) 
2i- Los Angeles 

G 3B/dlm 
(?) 


REC-67 


a 


- ?. 





Sent 


.M 


Per 


•84 ^ s pecici i Agent in Charge 


U.S.Government Printing Office: 1972 — 455-574 
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Airtel 



Mr. R.E. Gebliardt 
1 - Mr. W.R. Wannall 
1 - Mr. W.R. Hamilton 



Los Angeles (105-27952) (Enclosure) , 5/13/74 


WFO (65-LL613) (Enclosure) 
: Director, 1^^(65-74000)— 



3ANIEL ELIS BERG; BURGLARY OF 
DR. LEWIS J. FIELDING’S OFFICE 

ReLAtels 3/29, 4/3 and 4/5/74. 

Enclosed for recipient offices is one copy each of 
memorandum from the Attorney General (AG) dated 5/6/74, 
pertaining to possible testimony by Bureau Agents in the 
perjury trial of John Ehrlichmnn to be held in Ins Angeles 
County, Los Angeles, California. 

Agents named in the enclosure should be made aware 
of the AG?s instructions. Los Angelos should keep FBIHQ 
apprisedJTof developments in this matter and give FBIHQ as much 
advance "notice as possible if these Special Agents are required 
to give testimony. 

Cl) 

t ; 


f 


j 


WWH: m j yv* 

( 8 ) C% 


NOTE • % * #* 

Reference te made to memorandum F. S. Putman, Jr., 

to W. R. Wannall dated 4/1/74 ^herein Mr. KelleyVgranted 
authority that certain SAs from Los Angeles and WFO be allowed 
to testify, if called, in Los Angeles County Court.- -For 
information, it is noted that trial at Los Angeles has been 
delayed pending outcome of Federal trial of Ehrlicbman. , 
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